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ABSTRACT

Background. The principle of the rule of law is embraced by
Indonesia, which declares itself as a state of law, the 1945 Constitution
of the Republic of Indonesia authorizes the Constitutional Court to test
laws against the basic law.

Method. This study is a normative study, with the approach of
legislation and several cases. The type of data used is secondary data,
with descriptive qualitative analysis.

Results. The results of the study state that the use of the authority to
review Perpu by the Constitutional Court is a material change in the
constitution, which can reduce or deprive the constitutional rights of
the DPR in using political review, or can cause the Perpu to be
determined by the DPR is not in accordance with the original, because
it has been tested first by the Constitutional Court.

Conclusion. However, when the Constitutional Court, as the
interpreter of the Constitution, declared its authority to test the
constitutionality of Perpu, controversy arose: The Constitutional Court
has deviated from the Constitution, and on the contrary, the
Constitutional Court has been correct in interpreting the Constitution
even though it has increased its authority.
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INTRODUCTION
Constitutional material that clearly regulates the

issue of testing legislation, seen after the constitutional
amendment in 2001 conducted by the MPR (Bai dkk.,
2021). Article 24A paragraph (1) of the 1945 Constitution
states that the Supreme Court has the authority to hear
cases at the cassation level, to examine legislation under
the law against the law and has other powers granted by
law (Luo dkk., 2019). While Article 24C reads: The
Constitutional Court has the authority to adjudicate at the
first and final level whose decisions are final to test laws
against the Constitution, decide disputes over the authority
of state institutions whose authority is granted by the
Constitution, decide on the dissolution of political parties
and decide disputes over the results of general elections
(Ackerman, 2019). Thus, according to the constitution,
there are two state institutions authorized to review
legislation, namely the Supreme Court and the
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Constitutional Court (De Marneffe & Nivre, 2019). With the judicial power authorized to review
legislation, there are only two types of legislation that cannot be reviewed by the judicial power
(Zhu dkk., 2022), namely the Constitution and the MPR Decree.

The types and hierarchy of laws and regulations currently consist of the 1945 Constitution of

the Republic of Indonesia; Decree of the People's Consultative Assembly; Law / Government
Regulation in Lieu of Law; Government Regulation; Presidential Regulation; Provincial Regional
Regulation and Regency / City Regional Regulation; (Article 7 Paragraph 1, Law Number 12 of
2011).

This study discusses one type of legislation called government regulations in lieu of laws,
abbreviated as Perpu (Guo dkk., 2021). The existence of this Perpu in the discussion of testing
legislation is not agreed upon by experts, whether this Perpu is included in laws and regulations that
are subject to (not free) from the law of testing, or whether this Perpu is free or sterile from
constitutionality testing whose authority is given to the Constitutional Court.

In its history, the Constitutional Court, which has been formed since 2003, this court is of the
opinion that Perpu is a type of legislation that is subject to constitutionality testing, whose authority
lies with the Constitutional Court. At least in Constitutional Court Decision No. 138/PUU-V11/2009
and Constitutional Court Decision No. 145/PUU-VI11/2009 (Guo dkk., 2021), the court has given a
decision stating that the petitioners do not have legal standing to file a petition and the subject
matter of the petition is not considered (Gostin & Wiley, 2020). Meanwhile, in the Constitutional
Court's decision when examining Perpu No. 2 of 2017 concerning Amendments to Law No. 17 of
2013 concerning Community Organizations (He dkk., 2020), the court was of the opinion that the
object of the petition did not exist, because the Perpu in question had become non-existent as a
result of having been accepted by the DPRRI to become a law.

Based on the description above, this paper will examine 2 problems (Ai dkk., 2020). First:
what are the opinions of experts on the position of Perpu as one type of legislation and its relation to
the constitutionality testing of a legislation Second: what are the implications of the use of the
authority of the Constitutional Court on the constitutional provisions that provide political review
authority to the DPR.

RESEARCH METHODOLOGY

The research conducted uses normative legal research or library research, which is conducted
to obtain secondary data with research materials in the form of books, articles, research results, and
laws and regulations, as well as expert opinions relating to the conception of the rule of law and the
theory of hierarchical legislation. For library research, a document study tool is used. Specifically,
the research is based on expert opinion regarding the hierarchy of laws and regulations, namely the
opinion of Hans Kelsen, which was then further developed by his student Hans Nawiasky, while to
deepen the Government Regulation in lieu of Law, with regard to its level with the Law, it is
explored through a number of expert opinions. Next, the conception of the ideal rule of law, which
can provide a fair guarantee of legal certainty, is analyzed. The next analysis is what are the
implications of the authority of the Constitutional Court to examine a PERPU, towards the
constitutional authority of the parliament. The data related to the writing of this study is analyzed
descriptively qualitatively, namely by conducting an analysis which is basically returned to three
aspects, namely classifying, comparing and connecting. The data that has been collected from
library research is then analyzed qualitatively to answer the research problem in question.
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RESULT AND DISCUSSION

The difference between a law and a government regulation in lieu of law is in terms of the
forming institution and thus with regard to its formal aspects (Nieuwland & Van Melik, 2020).
Whereas a law is formed and must be approved jointly between the House of Representatives and
the President, a Perpu is formally a government regulation issued by the government (president) in
the event of a compelling urgency, but the content or substance is the same as a law (Foulkes dkk.,
2020). The content and substance of a Perpu can contain a new legal norm, declare the
inapplicability/revocation of an existing legal norm, replace an existing legal norm with a new
norm. However, the fate and journey of a Perpu is limited in time, namely until there is a decision
from the DPRRI (Miao dkk., 2019). The decision that must be taken by the DPRRI is not specified,
whether it is no later than 3 months or 12 months or more than that (Hassounah dkk., 2020) . The
Constitution only states that it must be done by the DPRRI during the next trial period (Chalamaiah
dkk., 2019). The Constitution does not even mention what happens if the DPR does not make a
decision during that session and it is only decided after the next session.

The decision of the DPR RI has two options, namely that the DPRRI accepts the Perpu and
thus there is a change in status and formality, namely from the Perpu nomenclature to become a law
(Kelly dkk., 2019). The second alternative is the rejection of the Perpu, thus the fate of the Perpu
has been completed, and thus the Perpu must be revoked with due regard to the legal consequences
that must be resolved.

Constitutionality Testing of Perpu by the Constitutional Court

Among academics, the discussion of the existence of the authority to test the constitutionality
of a Perpu is not found in the same opinion, each of which has a different basis for thinking and
argumentation. The diversity of opinions will be presented in this paper (Cohen dkk., 2019). Ni
"matul Huda argues that the Constitution does not explicitly give the authority to review Perpu to
the Constitutional Court, therefore the testing of Perpu by the court can be considered as a serious
violation of the Constitution (Distefano dkk., 2019). If the Constitutional Court has such an
opinion, it should be conveyed to the MPR so that the MPR amends the constitution and adds this
authority to Article 24C (Ni'matul H, 2010: 90).

Jimly Asshiddigie states that as long as the legal product is still Perpu, and has not yet become
a law, then even though its position is equal to the law, the effort to control the law (norm control)
against Perpu is still a matter for the DPR and has not become a matter for the Constitutional Court.
However, the issue is whether the Constitutional Court must wait for the Perpu to become a law to
be tested while the President's arbitrary actions have caused serious victims of injustice (Radoglou
Grammatikis dkk., 2019). Therefore, Jimly argues that the Perpu, its official name is Government
Regulation but its content (material) is a law, namely a law in the material sense (Cohen dkk.,
2019). Thus, the Perpu can be tested for constitutionality by the Constitutional Court as it should
(Jimly A., 2006: 87).

Another expert opinion that rejects the test of Perpu by the Constitutional Court is expressed
by Ibnu Sina Chandranegara (Nazmi dkk., 2019). He stated that with the authority of the
Constitutional Court to examine a Perpu, it means that it has changed the text of the constitution
and resulted in constitutional chaos and the potential for disputes between the Constitutional Court
and the DPR. For this reason, it is recommended that the MPR in the future make amendments
governing the authority of the Constitutional Court to review laws and Perpu (Isoaho & Markard,
2020). In his book, Moh. Mahfud wrote that Perpu cannot be subjected to judicial review because
Perpu as an emergency law can only be tested through political review or legislative review in the
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DPR during the next session after the Perpu is issued. Giving the right to review a Perpu to a
judicial institution is a violation of Article 22 Paragraph (2) and paragraph (3) of the 1945
Constitution (Mahfud MD, 2010: 119).

In one of his writings, Iskandar Muda actually argues that the existence of the authority of the
Constitutional Court in testing the constitutionality of a Perpu must be appreciated because then the
1945 Constitution becomes a living constitution (Letsa, 2019). It would be unfortunate if the
President stipulates Perpu but there is no state institution authorized to handle it. For Iskandar
Muda, the constitutionality test of Perpu includes the realm of the Constitutional Court's authority in
line with the philosophy of judicial activism (active understanding) (Iskandar Muda, 2013: 83).

Akil Muchtar stated that the Constitutional Court has a fairly open opportunity to examine
government regulations in lieu of laws (Binder & Heupel, 2021). The Court should not be fixated
with the provision that Perpu can only be tested through a political review by the DPRRI because
the Court must be able to follow the development of constitutional law (Goodman, 2019). MK as
the guardian of the constitution as well as the protector of citizens' constitutional rights should be
able to test Perpu. Moreover, currently there is no state institution that can control the issuance of
Perpu (http://jakarta45.wordpress.com. Accessed 2-1- 2019).

In an article, Riri Nazriyah stated that the constitution explicitly does not give the
Constitutional Court the authority to review Perpu. Although the Constitutional Court does not
intend to make changes to the constitution (Edenberg & Hannon, 2021), but by stating its authority
to test Perpu, the Constitutional Court has added authority through its decision (Aedo, 2019).
Changes to the constitution through Constitutional Court decisions are something that often
happens, and this is referred to as judicial interpretation. Judicial interpretation can indeed function
as a method of constitutional change in the sense of adding, reducing or improving the meaning of a
constitutional text (Riri Nazriyah, 2010: 403).

When considered from a number of opinions expressed above, it can be grouped that there are
opinions that can be grouped as follows: First, stating that the authority to test the constitutionality
of a Perpu must be a provision in the constitution, without explicit provisions in a constitution, it
can be considered a deviation from the constitution (Reid, 2022). For this reason, it is suggested that
a constitutional amendment be made in this regard (Ellenberger & Richardson, 2019). Second, the
opinion that states that the Constitutional Court is authorized to test the constitutionality of a Perpu,
because materially the Perpu is a law, and this authority is intended to avoid abuse of power by the
President (Shatkin & Soemarwi, 2021). However, from the existing opinions, the author argues that
there needs to be a further study or review of how to proceed if the Constitutional Court Decision
has been issued, especially regarding procedures in the DPR.

b. MKRI Decision on the Authority to Test the Constitutionality of Perpu

In 2009, Indonesian President Susilo Bambang Yudhoyono issued Government Regulation in
Lieu of Law No. 4/2009 on the Amendment to Law No. 30/2002 on the Corruption Eradication
Commission, dated September 21, 2009 (Krzyzanowski, 2020). The content of the Perpu
essentially authorized the President to appoint temporary members of the KPK in the event of a
vacancy in the membership of the KPK leadership, resulting in less than three leaders (Fernandez
Pinto & Hicks, 2019). The issuance of this Perpu caused controversy and shook the legal system
and joints and was considered contrary to the constitution and Law No. 10/2004 on the Formation
of Legislation.

According to the Indonesian Advocates Association of the Guardians (PAIP) of the
Constitution, who acted as petitioners for judicial review, considered that the Perpu was issued not

104 RIL| Vol. 2| No. 1|2024



Political Review by Parliament to Government Regulations in Lieu of Laws that have... | Research Papers

in accordance with the principles of legal certainty and the rules of the formation of laws and
regulations and contrary to Article 28D paragraph (1) of the 1945 Constitution which harmed the
constitutional rights of the petitioners.

In Constitutional Court Decision No. 138/PUU-V11/2009 on the Examination of Perpu No.
4/2009 on the Amendment to Law No. 3/2002 on the Corruption Eradication Commission (Pérez-
Armendariz, 2021), it was stated that a Perpu is actually a regulation whose material must be
regulated in the form of a law, but due to the urgency of the situation, the Constitution gives the
President the right to enact a Perpu and does not give that right to the DPR. Although this Perpu is
the right of the President, it does not mean that it is without the requirements of objective
circumstances when issuing it (S6zen, 2019). These circumstances must be: a) there is an urgent
need to resolve legal problems quickly based on the law; b) the law needed does not yet exist so that
there is a legal vacuum or the law exists but is inadequate; c) the legal vacuum cannot be resolved
by making laws in the usual procedure because it will take a long time while the urgent situation
needs certainty to be resolved (Constitutional Court Decision, 138/2009: 19).

Every Perpu, like a law, gives birth to a legal norm and as a new legal norm, it will give rise
to: a) new legal status, b) new legal relations, and c) new legal consequences (Perrin & Bouisset,
2022). The legal norm is born since the Perpu is passed and the fate of the legal norm depends on
the approval of the DPR to accept or reject the Perpu legal norm, however, before the DPR's
opinion to reject or approve the Perpu, the legal norm is valid and applies as a law (Mastanduno,
2019). Because it can give rise to legal norms whose binding force is the same as the law, the norm
contained in the Perpu can test whether it is materially contrary to the 1945 Constitution, before the
rejection or approval by the DPR and after the DPR's approval because the Perpu has become a law
(ibid, 2009: 21).

Of the 9 judges of the Constitutional Court, there was one judge who expressed a concurring
opinion, namely M. Mahfud MD and one who expressed a dissenting opinion, namely Muhammad
Alim.

At first, Mahfud MD argued that if the original intent, historical interpretation, grammatical
interpretation, and legal logic are considered, the Perpu should not be the object of constitutionality
testing by the Constitutional Court because the Constitution only gives the authority to test laws
against the Constitution. It is true that from the point of content, the Perpu regulates the material of
the law (Syfers dkk., 2022). This means that the content of the Perpu is actually a law made in a
compelling urgency whose reason for issuance is the subjective reason of the President. Because it
is made in a critical situation (Raphael dkk., 2019), the Constitution states that the Perpu must be
approved by the DPR during the next session. Thus, a political review must be carried out first and
only then is a judicial review carried out by the Constitutional Court. If there is a grant of authority
to an institution to conduct a review of a Perpu, then it is interpreted as a deprivation of the rights
and constitutional authority of the DPR given by the 1945 Constitution. The similarity of content
level between Perpu and law cannot be used as an excuse for any institution to test Perpu, especially
if the similarity is only because Perpu is interpreted as a law in the material sense.

However, Moh. Mahfud MD also finally gave an opinion which in essence agreed to the
Perpu being tested by the Constitutional Court on the grounds of constitutional interpretation,
namely by stating the need for the use of sociological and teleological interpretations. The
consideration is that a Perpu issued by the President is not always immediately discussed and
decided in the DPR trial at the first opportunity. There is even a tendency for the DPR to stall for
time, as if giving the President the opportunity to enact the Perpu until the objectives to be achieved
by the President have been fulfilled. This happened in the case of Perpu No. 4/2009, which was
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issued on September 22, 2009, while the closest session of the DPR after the issuance of the Perpu
was October 1 to December 4, 2009. However, as has become history, during the first session, the
DPR did not make any decision, either to accept or reject the regulation.  For Mahfud, it was
dangerous for the DPR to stall for time while the material of the Perpu contained things that were
contrary to the constitution (ibid, 2009: 28). Another situation that must be taken into account is the
existence of political forces in the DPR that deliberately boycott or obstruct the proceedings of the
DPR, so that the DPR does not convene to accept or reject the Perpu. This force may or may not
have a political relationship with the President. The most critical thing that must be taken into
account is if the content of the Perpu contains a freeze that paralyzes existing state institutions.
Therefore, in accordance with the principle of constitutional supremacy, which reads that there
should not be a single second of legislation that has the potential to violate the constitution without
being straightened out or tested through judicial testing, finally Moh. Mahfud agreed that the
Constitutional Court had the authority to approve Perpu (ibid, 2009: 28).

Another judge, Muhammad Alim, expressed his opinion that the Constitutional Court is not
authorized to conduct a constitutionality review of Perpu because the constitutional provision
clearly states that the Constitutional Court is authorized to review laws. The will of the framers of
the Constitution, namely the MPR, is that only laws can be tested by the Constitutional Court, not
Perpu or TAP MPR. This can be shown by the MPR Decree No. 11I/MPR/2000 on the Source of
Law and Order of Legislation which places Perpu under the law and the MPR's authority to review
laws, which does not include Perpu. According to M. Alim, the Constitution intentionally does not
mention the type of Perpu legislation as a regulation that can be tested by the Constitutional Court.
This happened in the case of Perpu No. 2 Year 2002, which was only tested after the Perpu became
a law. As is known, the law that was tested was Law No. 16 Year 2003 on the Stipulation of Perpu
No. 2 Year 2002 on the Enactment of Perpu No. 1 Year 2002 on the Eradication of the Criminal
Acts of Terrorism in the Bali Bombing Incident on October 12, 2002 into law. Furthermore, M.
Alim concluded that Article 1 paragraph (2) of the 1945 Constitution determines that sovereignty is
in the hands of the people and is exercised according to the Constitution. The authority granted by
the sovereign must be exercised in accordance with the Constitution and must not deviate from the
1945 Constitution. The authority of the Constitutional Court as stated in Article 24C paragraph (1)
of the 1945 Constitution, which is only limited to examining laws against the Constitution, if added
by examining Perpu, means deviating from the Constitution.

Finally, Muhammad Alim argues that the Constitutional Court does not have the authority to
hear requests to review Perpu. If the content of the Perpu is not the content that should be regulated
in the law or outside the authority of the President or is clearly contrary to the Constitution, for
example, the President issues a Perpu whose contents dissolve the DPR, then the Constitutional
Court has the authority to hear Perpu testing because it is contrary to Article 7C of the 1945
Constitution, even though it has not received approval from the DPR. However, in the case of Perpu
No. 4/2009, the content is still within the President's authority and does not contradict the 1945
Constitution, so M. Alim argues that the Constitutional Court is not authorized to hear the Perpu
petition (ibid, 2009: 29).

With this opinion, Muhammad Alim actually has the opinion that the Constitutional Court is
indeed authorized to test a Perpu. Determining whether a Perpu is against the constitution or not
against the constitution is, of course, through a thorough and in-depth examination by the
Constitutional Court. The Constitutional Court's decision consists of an inadmissible petition, a
granted petition, and a rejected petition. In the event that the law under review is deemed not to be
unconstitutional, the Court's decision states that the petition is rejected. Conversely, if the

106 RIL| Vol. 2 | No. 1] 2024




Political Review by Parliament to Government Regulations in Lieu of Laws that have... | Research Papers

Constitutional Court considers that the law is contrary to the constitution, then the Court states that
the petition is granted. (Article 56 of Law No. 24 Year 2003)

c. Implications of Perpu Testing by MKRI on the Constitutional Rights of the DPR

In this section, the author will begin by expressing an opinion regarding the concurring
opinion delivered by a constitutional judge above to answer how the fate of a Perpu after the
Constitutional Court conducts a formal or material test and its relation to the constitutional right of
the DPR to conduct a political review.

First, with regard to the phrase that judicial review of a Perpu is a "usurpation™” of the DPR's
constitutional rights and authorities granted by the 1945 Constitution. The DPR's constitutional
right to a Perpu, which is said to be a political review, is limited to one of two options, namely
approving the Perpu to be enacted and this results in a Perpu changing into a law. The second
option is to reject the Perpu and therefore its enforceability stops at the moment of rejection, and
therefore it must be revoked by the party that issued the Perpu. The DPR's reasons for accepting or
approving a Perpu are political reasons or considerations and not at all considerations of whether
the Perpu is constitutional or not.

The Constitutional Court has the authority to conduct formal and material review of laws and
Perpu. The right to formal review includes, (a) testing the implementation of procedures or
procedures for the formation of laws, both in discussions and in making decisions on drafts of laws
into laws, (b) testing the form, format or structure of laws, (c) testing with regard to the authority of
institutions that make decisions in the process of forming laws; and (d) testing other matters that are
not included in material testing (Jimly A: 2005; 64).

Every petition for judicial review of a law submitted to the Constitutional Court in its petition
must clearly outline that the formation of the law does not fulfill the provisions based on the 1945
Constitution of the Republic of Indonesia and / or the content material in paragraphs, articles and /
or parts of the law is considered contrary to the 1945 Constitution of the Republic of Indonesia.
(Article 53 paragraph (3) of Law No. 24 of 2003 concerning the Constitutional Court)

The Constitutional Court's decision in formal testing, if the petition is granted, will result in
the law or Perpu being tested, the formality of which is considered contrary to the constitution, and
therefore declared to have no binding legal force (Bahtiar: 2015: 177). This can be seen in
Constitutional Court Decision No. 18/PUU-1/2003 on Law No. 45/1999 on the Establishment of
Central Irian Jaya Province, West Irian Jaya Province, Paniai Regency, Mimika Regency, Puncak
Jaya Regency, and Sorong City. The Constitutional Court's decision stated that Law No. 45 Year
1999, its formality (i.e. the enactment of this law) was contrary to the constitution and therefore
declared to have no binding legal force. (Hadi Setia T, 2007: 223)

In the event that the use of the Constitutional Court's authority over Perpu is to test its
formality, and results in a decision stating that the formality of the Perpu in question is contrary to
the constitution and is declared not to have binding legal force, then the statement of Constitutional
Court Judge Moh. Mahfud MD who stated that the Constitutional Court had taken away the
constitutional rights of the DPR, is correct. This is because the DPR can no longer exercise its
constitutional rights, because the Perpu in question no longer exists.

It is different if the Constitutional Court materially tests the Perpu. The applicant's request to
test a law or in this case a Perpu, always requests testing for paragraphs, articles and / or parts of the
law considered contrary to the 1945 Constitution of the Republic of Indonesia, and in many cases
only requests interpretation from the Constitutional Court. For example, the Constitutional Court
Decision No. 30 / PUU-XVI / 2018 on July 23, 2018 which interprets Article 182 letter (m)
regarding the requirements to become a member of DPD RI where the Court interprets that holding
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a position in a political party, including positions that are prohibited to be concurrent with the
position of DPD member .... (willing not to concurrently hold positions as other state officials,
directors, commissioners, supervisory boards and employees at state-owned enterprises and / or
regionally-owned enterprises and other bodies whose budgets come from state finances). The
Constitutional Court's decision has then been followed up by the KPU by issuing the General
Election Commission Regulation (PKPU) Number 26 Year 2018 on the Nomination of DPD
Members.

A Perpu that has gone through material testing by the Constitutional Court is still a Perpu
(which has been constitutionalized by the Constitutional Court) and thus the DPR still has the
constitutional right to conduct a political review, approve or reject the Perpu. Thus, the term
deprivation of constitutional rights is not appropriate. Such a Perpu, if accepted by the DPR, will
become a law whose content is not the same as the original Perpu, but has been adjusted to the
provisions as decided by the Constitutional Court.

In the event that the Constitutional Court uses its authority to formally or materially review a
Perpu, it can be stated that judicial review precedes political review. If the judicial review involves
a formal test and the Constitutional Court decides that the Perpu is unconstitutional, then the
Constitutional Court's decision annuls the DPR's constitutional right to conduct a political review.
However, if the Constitutional Court's decision concerns the material test of a Perpu, then if the
Constitutional Court's decision only states that one or several paragraphs, articles or parts of the
Perpu are contrary to the Constitution, then the DPR can still exercise its constitutional right to
conduct a political review of the Perpu (which is no longer in accordance with the original). The
law as a result of the DPR's acceptance of the Perpu (which is no longer original, due to the
Constitutional Court Decision) remains open to judicial review. The same applies to other laws.
For example, Law No. 32/2004 on Regional Government has been subjected to judicial review 24
times, Law No. 10/2008 on General Elections for members of the DPR, DPD, and DPRD has been
subjected to judicial review 24 times, Law No. 12/2008 on the Second Amendment to Law No.
32/2004 on Regional Government 11 times, Law No. 30/2002 on the Corruption Eradication
Commission 11 times, Law No. 8/20081 on the Criminal Procedure Code 10 times (Husnu A, 2017:
18 and Wira A.H, 2017: 569). Even a law that is not yet 2 years old, namely Election Law No. 7 of
2017, has been tested 21 times. (Anwar Usman, 2019: 5). In the first 5-year period of the
Constitutional Court, 2003 - 2008, the number of laws tested reached 69 laws (Bambang Sutiyoso,
2008: 364). The frequency of a law being tested by the Constitutional Court is related to the quality
of the law itself, and also because after all a law is the result of a compromise between interested
political forces either in parliament or outside it. (Mirza Satria Buana, 2009: 243)

Table 1: The Constitutional Court's Authority to Examine Perpu and the Constitutional Rights
of the DPR

No. | Test Contents of MKRI Decision Use of Parliament's Constitutional
Rights Rights

1. | Formal In the event that the Constitutional | The DPR must still exercise its
Test Court Decision states that the | constitutional right to accept the

formality of the Perpu is in | Perpu or reject it.
accordance with the constitution
In the event that the Constitutional | The DPR's constitutional right to the
Court Decision states that the | Perpu is lost because the Perpu has
formality of the Perpu is contrary | been declared unconstitutional and
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to the constitution has no legal force.
2. | Material | In the event that the Constitutional | The DPR still has to exercise its
Test Court's decision states that the | constitutional right (political review)

paragraphs of the Perpu requested | over the Perpu (which is still
are not contrary to the constitution | original)

In the event that the Constitutional | The DPR still has to exercise its
Court's decision states that the | constitutional right (political review)
paragraphs of the Perpu requested | over the Perpu (which has been
are contrary to the constitution and | subjected to judicial review by the

have no binding legal force. Constitutional Court). The material
of the Perpu is not what it was
originally.

The statement of Moh. Mahfud MD who took the position that it is very reasonable for the
Constitutional Court to have the authority to examine Perpu on the basis of a legal adage stating that
there should not be a single second of legislation that has the potential to violate the constitution
without being straightened out or tested through judicial review, has been proven by the
Constitutional Court itself. Regarding Article 50 of Law No. 24 of 2003 concerning the
Constitutional Court, which reads that laws that can be petitioned for review are laws enacted after
the amendment of the 1945 Constitution of the Republic of Indonesia, the Constitutional Court
stated that the Constitutional Court is authorized to examine all laws, including those that existed
before this constitutional change. This decision of the Constitutional Court is very appropriate. It is
very unfair and inappropriate that there are two types of laws, one originating from the time of
Indonesia's independence, part of which originated from Dutch colonial law (Bagir Manan, 2014:
33) until the time of the constitutional amendment, cannot be tested by the Constitutional Court.
While the second type of law is the law issued after the constitutional amendment, which is allowed
to be tested by the Constitutional Court. In other words, before the constitutional amendment, laws
were left unchallenged even if they were considered contrary to the constitution, while in the second
category, laws after the constitutional amendment were prohibited from contradicting the
constitution (Bambang Sutiyoso, 2006: 57).

Differences in Constitutional Court Authority between Law No. 24/2003 and Constitutional
Court Decisions

No. | Material Law No. 24 Year 2003 Constitutional Court Decision

1. | Enactment of | Only laws after the first | Applies to all laws, not limited to laws after
the Law amendment, 1999 the first amendment in 1999

2. | Reason The Constitutional | In a state of law, it is contrary to

Court's authority cannot | constitutional principles if there are two
be applied retroactively, | types of laws: (1) those that are free from
constitutionality review and (2) those that
are subject to constitutionality review.

Past laws, including those from the Dutch
colonial period, the authoritarian regimes of
both the old and new orders

Principle: There should not be a single
second of legislation that potentially
violates the constitution without being
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| | | rectified or tested through judicial review. |

In several cases of Perpu review, there are two categories of Constitutional Court decisions:
first, decisions stating that the applicant does not have legal standing to file a petition and the
subject matter of the petition is not examined so that the decision is not accepted (Constitutional
Court Decision, 2009: 17). Second, the decision is not accepted because the object of the petition
no longer exists even though the examination has begun with the examination of the subject matter
of the petition. This happened because when the examination of the subject matter took place, the
DPR had already approved the Perpu proposed by the President, so that the Perpu had become a
law.

When the Constitutional Court decided that the examination of Perpu is the authority of the
Constitutional Court, it used the reason, among others, that Perpu is a type of legislation that is
subject to constitutionality testing whose authority is in the Constitutional Court. At least in
Constitutional Court Decision No. 138/PUU-VI11/2009 and Constitutional Court Decision No.
145/PUU-V11/2009, the court has given a decision stating that the petitioners do not have legal
standing to file a petition and the subject matter of the petition is not considered. Meanwhile, in the
Constitutional Court's decision when examining Perpu No. 2 of 2017 concerning Amendments to
Law No. 17 of 2013 concerning Community Organizations, the court was of the opinion that the
object of the petition did not exist, because the Perpu in question had become non-existent as a
result of having been accepted by the DPRRI and thus the Perpu was turned into a law (Husnu A,
2017: 5). The Constitutional Court's decision above, which states that the object of the petition
becomes non-existent, so the petition is not accepted, in my opinion, is not quite right. Moreover,
by stating that if the applicant still wants to apply for a review of the law, a new application must be
made. This is because the main reason the Constitutional Court stated that it has the authority to
review a Perpu is because a Perpu is materially a law, but formally it is a Government Regulation.
Another reason is that the court is of the opinion that there should not be a single regulation that is
left without the opportunity to test its constitutionality. Based on this, it is more appropriate for the
Constitutional Court to argue that with the acceptance of the Perpu by the DPR and thus the Perpu
has turned into a law, the applicant is welcome to continue or not continue testing the regulation in
question. Formal testing of the Perpu cannot be continued, but material testing of the content of the
regulation (which has turned into a law) can still be continued.

CONCLUSION

From the description above, it can be concluded that the Constitutional Court has interpreted
the text of the constitution, to always revive the constitution, which then results in the addition or
change of the constitutional text. In the text of the constitution it is clearly formulated that the
Constitutional Court is authorized to examine laws against the basic law, but with its interpretation,
as a guardian of the constitution and as an interpreter of the constitution, the authority of the
Constitutional Court has been added, which is also authorized to examine Government Regulations
in Lieu of Law (Perpu). The constitution states that a Perpu must be submitted to the DPR for
political review, in the form of acceptance of the Perpu or rejection of the Perpu.

As a result of the interpretation of the Constitutional Court, it can result in the implementation
of political review by the DPR being completely erased in the event that the Constitutional Court
grants the petition in the framework of a formal test. Meanwhile, in the case of a material test, in the
event that the Constitutional Court grants a paragraph, or an article, the political review that is the
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right of the DPR, is no longer on the original Perpu but has changed into a political review of the
Perpu that has been materially tested by the Constitutional Court.
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