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ABSTRACT

Background. It is hoped that the judge will give a severe criminal
verdict against the perpetrators of the crime of murder in order to have
a deterrent effect on the perpetrators of the crime.

Purpose. Gambling is a prohibited act as stipulated in Article 303 of
the Criminal Code, 303 bis of the Criminal Code, and Article 27
paragraph (2) of the Law on information and electronic transactions. In
verdict number 233/Pid.B/2022/Pn.Chd the author found a discrepancy
in the application of the article, so the problem in this study is "How is
the application of the law of online gambling in verdict number
232/Pid.B/2022/Pn.Cbhd?".

Method. This research uses normative juridical types contained in
laws and court decisions, as well as legal norms that exist in society.

Results. The consideration of the judge in the verdict of the murder
case with same-sex romance motive considers the criminal elements in
the indictment, considers the justification and excuse as the basis for
removing criminal liability for the defendant and considers the
aggravating and mitigating circumstances by stating that the defendant
has been legally and convincingly proven guilty of committing the
crime of participating in premeditated murder as charged in the first
alternative primair indictment of the Public Prosecutor and imposing a
sentence on the Defendant therefore with imprisonment for 17
(seventeen) years.

Conclusion. The conclusion of this research is the accountability of the
perpetrator of the crime of murder with the motive of same-sex
romance is the ability of the defendant to be accountable for his actions
through the mechanism of the criminal justice process to decide the
criminal penalty for the defendant.
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INTRODUCTION
Deviant behavior can be defined as an attitude or

behavior shown consciously or unconsciously to a person
or society (Tufekci dkk., 2021). This behavior is contrary
to the norms accepted by some members of society. Social
deviation or deviant behavior is the behavior of citizens of
society that is considered normal and contrary to the
prevailing social rules and norms.

Deviant behavior seems to be increasingly common
in Indonesian society, especially sexual deviations such as
homosexuality (Badji dkk., 2022). The existence of the
homosexual
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community in human life lasts a long time, its presence is in the midst of human life, both hidden
and overt. Its presence seems to be ignored by the surrounding community (Ferreira dkk., 2022).
One of the causes of the rampant development of homosexuality in society is Even though
homosexual behavior itself is very contrary to the morals and values of any religion in the world
(Bhat dkk., 2020). As a result, homosexual behavior has become a social disease that is difficult to
treat.

Homosexual is a term for people who are personally, emotionally or sexually attracted to
people of the same sex. If the person is male it is generally called gay, while if female it is called
lesbian.

Based on the description above, homosexuality is also considered a social problem (Miao
dkk., 2019), because homosexual offenders, especially gay offenders, are involved in many criminal
acts such as the murder of fellow gay offenders caused by jealousy of fellow homosexual offenders,
in modern times it is considered necessary to have further regulation or regulation of the
implementation of sexual relations (Kouvelis dkk., 2021). Because it can build personality but can
also destroy human traits.

Homosexuals or gays are part of the community that falls into the category of LGBT or
lesbian, gay, bisexual and transgender (Wilkinson dkk., 2020). Until now, LGBT deviant sexual
behavior is still not clearly and thoroughly regulated in the Criminal Code (Liu dkk., 2020). The
article that is used as the basis for reference to deviant sexual acts, especially same-sex obscene acts
or same-sex sexual relations committed by the LGBT community so far is only Article 292 of the
Criminal Code which states that a person of legal age who commits obscene acts with another
person of the same sex, who is known or reasonably should be suspected, that is not yet of legal
age, shall be punished with imprisonment for a maximum of 5 (five) years.

One of the law enforcement efforts carried out by the state apparatus is the duty and authority
of law enforcement officers in the implementation of the criminal justice system process is the
application of law to the crime of murder with same-sex romance motives (Zhang dkk., 2019). The
crime of murder with the motive of same-sex romance at this time, both in quality and quantity, is
increasing along with the increasing development of community life which is increasingly showing
symptoms that are of concern both in quality and quantity (Pai dkk., 2019). Various problems that
exist in the life of the community often lead to disputes and lead to murder motivated by same-sex
romance.

For example, the criminal act of murder with the motive of same-sex romance by reviewing
Decision Number: 64/Pid.B/2022/PN.Kot (Amendolagine dkk., 2019), in the jurisdiction of the
Kota Agung District Court. The crime of murder was committed by the Defendant Syahrial Aswad
Bin Amzar (hereinafter referred to as SA Bin A) based on the criminal charges of the Public
Prosecutor who charged the Defendant with the crime of premeditated murder against the victim
Dede Saputra (DS), for the actions of the Defendant is punishable under Article 340 of the Penal
Code jo. Article 55 paragraph (1) to 1 of the Criminal Code.

The act that the Defendant SA Bin A committed together with the Witness BMZ Bin YZ
(prosecuted in a separate case file) against the victim DS Bin A stems from the invitation of the
victim DS Bin A who wanted to be served by the Defendant SA Bin A and BMZ Bin YZ to have
same sex intercourse in exchange for money (Karlsson dkk., 2020). The victim DS Bin A always
failed to keep his promise after having same-sex sexual intercourse with the Defendants SA Bin A
and BMZ Bin Y (Xie dkk., 2019), which resulted in the Defendants SA Bin A and BMZ Bin YZ
being hurt and holding a grudge against the victim DS Bin A, so the Defendants SA Bin A and
BMZ Bin YZ planned the murder by trapping the victim DS Bin A to have same-sex sexual
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intercourse and repeatedly thrusting a knife into the body of the victim DS Bin A which
immediately resulted in the death of the victim DS Bin A. Based on the background, the author
formulates the problems of the case.
Based on the background, the author formulates the following problems:
1. How is the responsibility of the perpetrator of the crime of murder with the motive of same-
sex romance Study Decision Number: 64/Pid.B/2022/PN.Kot?
2. How is the Judge's Consideration in the Decision on the Crime of Murder with Same-Sex
Romance Motive Study Decision Number: 64/Pid.B/2022/PN.Kot?

RESEARCH METHODOLOGY

The approaches used in this research are normative juridical approaches and empirical
juridical approaches to obtain correct and objective research results (Thorell dkk., 2022). Then for
the data analysis process, the data that has been systematically arranged is analyzed in a qualitative
juridical manner, namely by giving a qualitative analysis. understanding of the data in question in
accordance with the facts obtained in the field, so that it is truly from the main problem at hand and
arranged in sentence by sentence. scientific and systematic in the form of answers to problems
based on research results.

RESULT AND DISCUSSION
Responsibility of the Perpetrator of the Crime of Murder with Same-Sex Romance Motive
Study of Decision Number: 64/Pid.B/2022/PN.Kot

Criminal responsibility is related to the perpetrator's guilt as an element of a criminal event or
criminal act so that the two are closely related (Suganthi, 2019), where one of the criminal acts that
must be held criminally responsible is the criminal act of murder with the motive of same-sex
romance which refers to the provisions of Article 340 of the Criminal Code jo. Article 55 paragraph
(1) to 1 KUHP.

Criminal accountability is carried out through the criminal justice process, the submission of a
person before the court to be held accountable for his actions which may end with a criminal
verdict, release from all legal charges or acquittal is due to indications or indicators that the person
has committed an act that is alleged to him.

Every action or implementation will definitely give birth to responsibility for the role or
perpetrator even though the implementation of the role is going well or as it should (Amis dkk.,
2020). Responsibility is the ability of a person to be responsible for his mistakes in committing or
not committing acts that are prohibited by law and not justified by society according to the view of
society, against the law. Fault is an element of a criminal event or criminal act and there is a close
relationship between the two (Stahl dkk., 2020). Regarding the criminal responsibility of the
perpetrator of the crime of murder with the motive of same-sex romance according to the law.

Criminal Code, the perpetrator unlawfully commits the act of intentionally taking the life of
another person.

According to Wirjono Prodjodikoro, the perpetrator of a criminal offense in taking
responsibility for his criminal act is related to fault, which in criminal law there are 2 (two) types,
namely intentionally (dolus / opzet) and negligence (culpa):

Intentionality (dolus/opzet), there are 3 (three) intentions in criminal law, namely:
1. Willfulness to achieve an intended purpose/dolus directus;
2. Intentionality that does not contain an objective but is accompanied by the knowledge that an
effect will definitely occur (intentionality with certainty);
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3. Intentionality as above, but with the knowledge that there is only a possibility (not certainty)
that an effect will occur (intentionality with possibility / dolus eventualis).
Negligence (kealpaan/culpa), the meaning of negligence is error in general, but in science has
a technical meaning, namely a type of error of the perpetrator of a criminal offense that is not
as severe as intentionality, namely lack of caution, so that unintended consequences occur.

Criminal responsibility in foreign terms is also called theekenbaardheid theory or criminal
responsibility which leads to the imposition of criminal sanctions with the intention of determining
whether a defendant or suspect is responsible for a criminal act that occurs or not (Elgar dkk.,
2020). According to Van Hamel, criminal responsibility is a normal state and psychological
maturity that brings three kinds of abilities to understand the meaning and consequences of their
own actions, realize that their actions are not justified or prohibited by society and determine the
ability to act.

Furthermore, the basis for the existence of a criminal offense is the principle of legality while
the basis for the criminalization of the perpetrator is the principle of guilt. This implies that the
perpetrator or perpetrators of a criminal offense can only be punished if he/she has a fault in
committing the criminal offense (Holzinger dkk., 2020). When is a person Being said to have fault
is a matter that concerns the issue of criminal liability.

The basis of criminal responsibility is the guilt found in the soul of the perpetrator in relation
(the guilt) to the punishable behavior and based on that psychology the perpetrator can be
reproached for his behavior. For the existence of guilt in the perpetrator, it must be achieved and
determined in advance several things related to the perpetrator, namely:

1. The ability to take responsibility;
2. The psychological relationship between the perpetrator and the consequences caused

(including behavior that is not contrary to the law in everyday life;

3. Dolus and culpa, fault is a subjective element of the criminal offense (Mudelsee, 2019). This
is a consequence of his opinion that connects (unites) straafbaarfeit with fault.

Criminal responsibility is a form of determining whether a suspect or defendant is responsible
for a criminal offense that has occurred (Chanana & Sangeeta, 2021). In other words, criminal
responsibility is a form that determines whether a person is acquitted or convicted.

As supporting data in writing this thesis, the occurrence of the crime of murder with the
motive of same-sex romance can be studied in Decision Number: 64/Pid.B/2022/PN.Kaot, in the
jurisdiction of the Kota Agung District Court (Nyashanu dkk., 2020). The crime of murder with the
motive of same-sex romance was committed by the Defendant SA Bin A based on the criminal
charges of the Public Prosecutor who charged the Defendant with the crime of premeditated murder
against the victim DS, for the actions of the Defendant is punishable under Article 340 of the
Criminal Code jo. Article 55 paragraph (1) to 1 of the Criminal Code.

The act that the Defendant SA Bin A committed together with the Witness BMZ Bin YZ
(prosecuted in a separate case file) against the victim DS Bin A originated from the invitation of the
victim DS Bin A who wanted to be served by the defendant SA Bin A and BMZ Bin YZ to have
sexual intercourse with each other.

sex in exchange for money. The victim DS Bin A always did not keep promises after having
same-sex sex with the Defendants SA Bin A and BMZ Bin YZ, which resulted in SA Bin Y and
BMZ Bin YZ being hurt and holding a grudge against DS, so SA Bin Y and BMZ Bin YZ planned
the murder by trapping the victim DS Bin A to have same-sex sex and repeatedly thrusting a knife
into the body of the victim DS Bin A which immediately resulted in the death of the victim DS Bin

34 RIL|Vol. 2| No. 1|2024



Responsibility of Perpetrators of Murder with Same-Sex Romance Motive (Study of... | Research Papers

A, where the defendant was charged by the Public Prosecutor with the primair charge and the first,
second and third subsidiar charges.

The responsibility of the perpetrator of the crime of murder with the motive of same-sex
romance through the mechanism of the criminal justice system, which includes the following:
Police Phase Settlement Process

Against the criminal offense of murder with the same-sex romance motive is to search for and
collect evidence which in the first stage based on sufficient preliminary evidence must be able to
provide confidence, although it is still temporary (Teske, 2019), to the public prosecutor about what
actually happened or what criminal offense has been committed and who is the suspect. At the level
of police investigation as an Investigator, the duties and authority of the investigator are as follows:

1. Make Berita Acara Pemeriksaan (BAP) about the results of the investigation;
2. According to Article 8 of the Criminal Procedure Code, when the investigator has finished,
the investigator must immediately submit the case file to the Public Prosecutor.

Based on the description above, the action that can be taken by the investigator is to conduct
an investigation regarding the alleged criminal offense, if the investigation process has been
completed, the investigator will submit the Investigation Report (BAP) file to the Public Prosecutor
along with evidence that strengthens the suspicion that there has been a criminal act of murder with
the motive of same-sex romance.

Process of Completion of the Prosecution Stage

After the investigation and investigation process is carried out, the next stage is prosecution.
Prosecution is the submission of a criminal case to the authorized District Court in the case and in
the manner provided for in the Criminal Procedure Code with a request that it be examined and
decided by a judge at a District Court session (Shaw dkk., 2020). After receiving the results of the
investigation in the form of an Examination Report (BAP), the steps taken by the Public Prosecutor
are to immediately take preparatory actions in order to carry out prosecution by studying and
examining whether the person or object mentioned in the results of the investigation is appropriate
or has met the requirements for prosecution.

Based on an example in the Case File of a criminal act of murder with the motive of same-sex
romance with the Decision of the Kota Agung District Court Number: 64/Pid.B/2022/PN.Kot, on
behalf of the Defendant SA Bin A, age/date of birth: 34 years old / July 13, 1987, gender: male,
nationality: Indonesia, residence (Kluytmans-van Den Bergh dkk., 2020): Nabang Sari RT/RW
005/003 Kedondong Village, Kedondong Sub-District, Pesawaran Regency, occupation: self-
employed (Lee dkk., 2019). The defendant SA Bin A committed the crime of murder with the
motive of same-sex romance against the victim DS, where the murder incident began with the
invitation of DS who wanted to be served by SA Bin A and BMZ Bin YZ to have same-sex sex in
exchange for money (Seland dkk., 2020). The victim DS Bin A always did not keep promises after
having same-sex sex with SA Bin A and BMZ Bin YZ, which resulted in the Defendants SA Bin A
and BMZ Bin YZ being hurt and holding a grudge against the victim DS Bin A, so the Defendants
SA Bin A and BMZ Bin YZ planned the murder by trapping the victim DS to have same-sex sex
and repeatedly thrusting a knife into the body of the victim DS Bin A which immediately caused the
victim DS Bin A to die.

Before compiling a criminal complaint (requisitor) must consider which elements are proven
and which elements are not proven, so that it can determine the article that can be charged to the
suspect or determine the charges whether the defendant will be prosecuted, or released from all
charges. In the prosecution of the Defendant SA Bin A who committed the crime of murder with the
motive of same-sex romance, the Defendant SA Bin A was charged with the prima facie charges
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and the first, second and third subsidiary charges as set out in Article 340 of the Criminal Code jo.
Article 338 of the Criminal Code jo. Article 351 paragraph (3) of the Criminal Code jo. Article 55
paragraph (1) to 1 of the Criminal Code, where in the criminal charges filed by the Public
Prosecutor the Defendant was legally and convincingly proven guilty of committing the crime of
Aggravated Murder as regulated and punishable in Article 340 of the Criminal Code jo. Article 55
paragraph (1) to 1 Criminal Code and sentenced SA Bin A with life imprisonment.

Settlement Process of Trial Stage

Judicial Institution is tasked to find, examine, adjudicate and organize every case submitted to
it. To ensure the implementation of this purpose until it gets the expected results, it is necessary to
enforce law and justice as an implementing body that performs its duties as fair and impartial as
possible. To ensure that justice is carried out as objectively as possible, Law Number 48 of 2009
concerning Judicial Power of the Republic of Indonesia. The facts that occurred in the criminal act
of murder with the motive of same-sex romance coupled with the conviction of the Judge, the
criminal case of murder with the motive of same-sex romance in criminal justice for perpetrators of
criminal acts of murder with the motive of same-sex romance can be seen in the Decision of the
Kota Agung District Court Number: 64/Pid.B/2022/PN.Kot, on behalf of the Defendant SA Bin A,
the Panel of Judges must have a strong legal basis in providing a verdict on the criminal act of
murder with the motive of same-sex romance at the stage of the trial.

court settlement. The judge's decision in court is very influential in fulfilling a sense of justice
and legal certainty for the victim and the defendant. The defendant SA Bin A was legally and
convincingly proven guilty of committing the crime of murder with the motive of same-sex
romance which is regulated and punishable in Article 340 of the Criminal Code jo. Article 55
paragraph (1) to 1 of the Criminal Code as charged in the First Primair Indictment of the Public
Prosecutor.

Based on the description of the testimony of the witnesses in connection with the testimony of
the defendant and the evidence presented during the trial as well as the legal facts, the Panel of
Judges examining and trying the case of the crime of murder with same-sex motives considered that
the defendant legally and convincingly committed the crime of premeditated murder, where the
actions committed by the defendant were considered detrimental to others. Because the defendant is
capable of being responsible, the criminal act that he has been proven to have committed must be
held accountable to him, therefore it is reasonable for the judge to declare that the defendant has
been proven legally and convincingly guilty of committing the crime of "premeditated murder" as
regulated and punishable in Article 340 jo. Article 55 paragraph (1) to 1 of the Criminal Code as
charged to him in the first alternative primary charge of the Public Prosecutor.

Considering the provisions of Article 340 jo. Article 55 paragraph (1) to 1 of the Criminal
Code and Law Number 8 of 1981 concerning Criminal Procedure as well as other relevant laws and
regulations, the Panel of Judges of the Kota Agung District Court found the Defendant SA Bin A
legally and convincingly proven guilty of committing the crime of participating in premeditated
murder as charged in the first-primary alternative charge of the Public Prosecutor and sentenced the
Defendant to imprisonment for 17 (seventeen) years.

Based on the theory of criminal responsibility, namely the theory of intent, which states that
intent is the will to make an action and the will to commit a crime.

The will to cause a result of the action, meaning that a person can be declared guilty and can
be held accountable for criminal acts so that they can be punished if they have fulfilled the elements
of guilt, namely intent. Therefore, the actions of the defendant SA Bin A can be classified as the
theory of intentionality, which means that the defendant intentionally wanted to kill the victim DS
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Bin A. The defendant intentionally struck the victim DS Bin A in the head from the side using a
rock and struck the victim on the left side of his lower jaw which caused the victim DS Bin A to fall
to the ground and threw the body of the victim DS Bin A into a small water reservoir.

Based on the description above, it can be analyzed that the responsibility of the perpetrator of
the crime of murder with the motive of same-sex romance is the ability of the defendant SA Bin A
to be able to take responsibility for his actions through the mechanism of the criminal justice
process at the police level, the prosecution level at the prosecutor's office and at the judicial level to
decide on a criminal sentence for the defendant SA Bin A who has been proven legally and
convincingly guilty of committing the crime of participating in premeditated murder as stated in the
first alternative indictment of the public prosecutor and sentencing the defendant to imprisonment
for 17 (seventeen) years.
Judges' Consideration in the Decision on the Crime of Murder with Same-Sex Romance
Motive Study of Decision Number: 64/Pid.B/2022/PN.Kot

The decision of a judge in handing down a verdict (verdict) has a central position, because the
verdict has broad consequences, both concerning the perpetrators of criminal acts and the wider
community. The freedom possessed by judges in carrying out their judicial functions includes the
freedom to determine the severity of the criminal sanctions imposed, this freedom must also be
based on logical considerations and not contradict the provisions in the Laws and Regulations.

According to Ahmad Rifai, there are several theories that can be used by judges when a
sentence is imposed in a case, as follows:

1. Balance Theory is a balance between the conditions set by the law and the interests of the
parties involved or related to the case.

2. Art and Intuition Approach Theory, the judge's decision making is the judge's authority. As
a limit of discretion in the decision-making process, the judge will adjust the provisions and
penalties in accordance with the instructions for each criminal offender or in civil cases, the
judge will look at the status of the litigants, namely the plaintiff and the defendant, in
criminal cases the defendant or the Public Prosecutor in criminal cases. Judges in making
decisions, using an artistic approach are driven by instinct or intuition rather than the Judge's
knowledge.

3. Scientific Approach Theory is the idea that the criminal prosecution process must be carried
out systematically and carefully, especially in relation to previous decisions, to ensure the
consistency of the judge's decision.

4. Experience Approach Theory, the judge's experience is something that can help a person in
dealing with things that a person faces every day. This theory rests on a fundamental
philosophical basis that considers all aspects related to the issue in question and then looks
for laws and regulations that are relevant to the issue in question as a legal basis for decision
making and deliberations of judges which should be based on clear motivation to uphold the
law and uphold justice for the litigants.

5. Wisdom Theory, this aspect of the theory emphasizes that the government, community,
family and parents are responsible for guiding, educating, nurturing and protecting the
defendant, so that one day he can become a useful person for his family, community and
nation.

The judge's decision is the culmination of a case that is being examined and tried by the
judge. The judge makes his decision on matters such as a decision about the incident, whether the
defendant committed the act charged and whether the defendant is guilty and can be punished.
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Judges in determining their decisions have the freedom as stipulated in Law Number 48 of
2009 concerning Judicial Power of the Republic of Indonesia, which states that the Judicial Power
The judge is an independent state power to administer justice in order to uphold law and justice,
both for the community in order to create a public welfare or for the defendant himself. The
freedom that judges have in carrying out their judicial functions includes the freedom to determine
the severity of the criminal sanctions imposed, this freedom must also be based on logical
considerations and not contradict the provisions in the Laws and Regulations. In order to be able to
provide an appropriate decision and provide a sense of justice, the judge is obliged to consider
several things such as Decision Number: 64/Pid.B/2022/PN.Kot, namely several legal facts that
have fulfilled the elements of the article charged. That the defendant was charged by the public
prosecutor with the following charges:

1. Primair Indictment: The actions of the defendant are regulated and punishable under
Article 340 of the Indonesian Penal Code jo. Article 55 paragraph (1) to 1 of the Criminal Code.
2. Subsidiary Indictment:

a. First: The act of the defendant is regulated and punishable under Article 338 of the
Indonesian Penal Code jo. Article 55 paragraph (1) to 1 of the Criminal Code.
b. Or Second: The act of the defendant is regulated and punishable under Article 365
paragraph (2) and paragraph (3) of the Criminal Code.
c. Or Third : The act of the defendant is regulated and punishable under Article 351
paragraph (3) of the Criminal Code jo. Article 55 paragraph (1) to 1 of the Criminal
Code.
The considerations of the Judge in the verdict of the crime of murder with the motive of same-
sex romance based on Decision Number: 64/Pid.B/2022/PN.Kaot, are as follows:
Consideration with regard to the Criminal elements in the indictment
The defendant has been charged by the Public Prosecutor with an indictment in the form of a
combination in the form of a single-subsiderity alternative, so that the Panel of Judges, taking into
account the legal facts mentioned above, directly chooses the first alternative charge which is
compiled in the form of a subsiderity, therefore, the first alternative primary charge as stipulated in
Article 340 jo. Article 55 paragraph (1) to 1 of the Criminal Code, the elements of which are as
follows:

1. Element of Who:

2. What is meant by the element of who is anyone's attitude without certain qualities as a legal
subject suspected of committing a criminal offense, which in this case is the Defendant SA
Bin A with the identity mentioned.

3. The element of intentionally with premeditation taking the life of another person:

4. Based on the testimony of the witness and the facts supporting the clues, the Panel of Judges
is of the opinion that the defendant intentionally wanted to kill the victim DS Bin A. The
defendant intentionally struck the victim DS Bin A on the head from the side with a rock
and struck the victim on the left side of his lower jaw which caused the victim DS Bin A to
fall to the ground and threw the body of the victim DS Bin A into a small water reservoir.

5. Elements of who did, who ordered to do and who participated in the act:

a. The person who can be punished as the person who commits the crime is the person who
commits the crime (pleger), the person who orders to commit the crime (doen plegen),
and the person who participates in the crime (medepleger);

b. Considering that the term "pleger" refers to a person who commits a criminal act alone.
Whereas what is meant by the person who orders to commit (doen plegen) is not the
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person himself who commits the criminal act, but there must be at least 2 (two) people
involved, namely the person who orders and the person who is ordered. Then the person
who participates in committing (medepleger) is a person who intentionally participates or
jointly commits a criminal act;

c. Based on the legal facts revealed at trial, which were obtained from the compatibility of
the evidence submitted by the Public Prosecutor, and the Defendant/Legal Advisor, as
well as being connected with the evidence and the entire case file in this case, it is known
that the entire series of criminal acts deprived the life of the Victim DS Bin A in the span
of time from Sunday, July 11, 2021, at approximately 23. 00 WIB, until the time span of
Monday, July 12, 2021, at approximately 03.00 WIB, around a papaya plantation in
Kebumen Hamlet, Pekon Banjar Agung Udik, Pugung District, Tanggamus Regency,
both starting from planning, implementation and actions to obscure the existence of the
criminal event, carried out jointly with Mr. Bakas Maulana Zambi alias Alan bin
Yuzambi, whose complete description of actions as clearly described in the consideration
of the fulfillment of the second element above, so mutatis mutandis is also taken over as
part of the consideration of the fulfillment of the description of this element;

d. Based on the above facts, the series of actions mentioned above, the Defendant can be
classified as a person who participated in the act, so the Panel of Judges believes that the
third element of this article has also been fulfilled by the actions of the Defendant.

Consideration by taking into account the justification and excuse as the basis for the
elimination of criminal responsibility for the defendant
a. The excuse is a reason that is subjective and inherent in the Defendant, especially regarding
the inner attitude before or at the time of committing a criminal offense, where this excuse has
been regulated as in the provisions of Article 44 paragraph (1), Article 48, Article 49
paragraph (2), and Article 51 paragraph (2) of the Criminal Code and during the trial process
the Panel of Judges did not find facts that showed the circumstances as stipulated in these
articles, so the Panel of Judges believes that the Defendant can be held responsible for all of
his actions;
b. Justification is an objective reason and is attached to the act or other matters outside the mind
of the maker or perpetrator, this is as stipulated in the provisions of Article 49 paragraph (1),
Article 50, and Article 51 paragraph (1) of the Criminal Code and during the trial process the
Panel of Judges did not find facts or matters that prove the existence of the desired
circumstances as referred to in the provisions of these articles, so the Panel of Judges is of the
juridical opinion that there is no reason for the Defendant to lose the unlawful nature of his
actions;
c. That because during the trial the Panel of Judges did not find any circumstances that could
eliminate criminal responsibility, either as justification or excuse, therefore the Defendant
must be held accountable for his actions, and because the Defendant is capable of taking
responsibility, the Defendant must be found guilty and sentenced.
Consideration with regard to aggravating and mitigating circumstances

That in order to impose punishment against the Defendant, it is necessary to first consider the
aggravating and mitigating circumstances of the Defendant, as follows:
Aggravating circumstances:

a. The actions of the Defendant are very disturbing to the community;

b. The Defendant's actions caused the wife and family of the Victim to lose one of their family

members;
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c. The Defendant did not confess, and did not show remorse for all of his actions;

d. The Defendant's actions left a sense of suffering for the family he left behind;

e. The Defendant's actions are contrary to the norms of religion, and decency.
Mitigating circumstances: The Defendant has never been convicted

Based on the entire description of the above considerations, including by considering the
defense of the Defendant, the aggravating circumstances and the mitigating circumstances for the
Defendant, the Panel of Judges basically agrees with the charges of the Public Prosecutor insofar as
the charges are proven against the Defendant, However, regarding the determination of the length of
imprisonment (straafmat) to be imposed on the Defendant, the Panel of Judges does not fully agree
with the charges of the Public Prosecutor, where the Panel of Judges considers that the period of
imprisonment (straafmat) to be imposed as contained in the amended decision needs to be adjusted
based on comprehensive considerations regarding philosophical aspects, It is hoped that this
decision will not only punish on the basis of the interests of the Defendant and the victim alone in
this case (backward looking), but will be able to provide aspects of justice, legal certainty and
benefit broadly or comprehensively in the future (forward looking) both for the Victim's Family, the
Defendant, the wider community and the state, the aim is that in the future it is hoped that actions
like this will not recur either specifically for the Defendant or in general for other people or the
wider community, during the trial the Panel of Judges did not find anything that could eliminate
responsibility.

Therefore, the Defendant must be responsible for his actions, because the Defendant is
capable of being responsible, the Defendant must be found guilty and sentenced.

The purpose of punishment is not merely to punish the criminal acts committed by the
Defendant but also has an educative value, namely as an instrument for future actions. In addition,
the purpose of this punishment is carried out in order to fulfill a sense of justice for those who are
victims, and/or their families of the criminal act, and also as a medium for legal learning for the
wider community so that members of the community are expected not to commit such criminal acts
in the future. The Panel of Judges is also of the opinion that in imposing the punishment to be
determined in this verdict, it must be based on a comprehensive consideration of philosophical,
sociological, and juridical aspects by taking into account the objectives of the punishment, so that
later it is expected that the aspects of justice, legal certainty and expediency will be more closely
achieved.

Based on the description above, it can be analyzed that the Judge's decision is the culmination
of a case that is being examined and tried by the Judge. The judge gives his decision on the
following matters, a decision on the event, whether the defendant has committed the act he is
accused of. Decision on the law, whether the actions committed by the defendant constitute a
criminal offense and whether the defendant is guilty and can be punished. Decision on the
punishment, if the defendant is indeed punishable. The judge in making a decision must be based on
or determined by the law, meaning that the judge may not impose a sentence that is lower than the
minimum limit and also the judge may not impose a sentence that is higher than the maximum
sentence determined by the law.

Based on McKenzie's Ratio Decidendi theory which states that the Judge in imposing a
decision must be based on or determined by the Law, meaning that the Judge may not impose a
sentence that is lower than the minimum limit and also the Judge may not impose a sentence that is
higher than the maximum sentence determined by the Law, then the decision of the Judge of the
Kota Agung District Court is the culmination of a case that is being examined and tried by the
Judge, where the Panel of Judges of the Kota Agung District Court tried the Defendant in
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accordance and appropriate with the Defendant's guilt, in which the Defendant SA Bin A was
legally and convincingly proven guilty of committing the crime of participating in premeditated
murder.

Based on the description above, it can be analyzed that the Judge's consideration in the verdict
of the crime of murder with the motive of same-sex romance considers the criminal elements in the
indictment, considers the justification and excuse as the basis for eliminating criminal liability for
the defendant and considers the aggravating and mitigating circumstances by stating that the
Defendant SA Bin A has been legally and convincingly proven guilty of committing the crime of
participating in premeditated murder as charged in the first-primary alternative indictment of the
Public Prosecutor and sentences the Defendant therefore, to 17 (seventeen) years imprisonment.

CONCLUSION

Responsibility of the Perpetrator of the Crime of Murder with Same-Sex Romance Motive is
the ability of the defendant SA Bin A to be able to take responsibility for his actions through the
mechanism of the criminal justice process at the police level, the prosecution level at the
Prosecutor's Office and at the judicial level to decide on a criminal verdict for the defendant SA Bin
A who has been proven legally and convincingly guilty of committing the crime of participating in
premeditated murder as stated in the first alternative charge of the Public Prosecutor and sentencing
the Defendant to imprisonment for 17 (seventeen) years.

Consideration of the Judge in the verdict of the crime of murder with same-sex romance
motive considers the criminal elements in the indictment, considers the justification and excuse as
the basis for removing criminal liability for the defendant and considers the aggravating and
mitigating circumstances by stating that the Defendant SA Bin A has been legally and convincingly
proven guilty of committing the crime of participating in the premeditated murder as charged in the
first alternative charge of the Public Prosecutor and imposes a sentence on the Defendant therefore,
imprisonment for 17 (seventeen) years.
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