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ABSTRACT

Background. Judges are state judicial officials authorized by law to
adjudicate. The role of judges is very important in the judicial order in
Indonesia.

Purpose. As we know, the Indonesian government system adheres to
the trias politica, namely the legislative body as the legislator in this
case the DPR, the executive body, namely the government and its
cabinet and finally the judicial body, namely the judiciary.

Method. The writing of this article cannot be separated from the name
of the research method, because in scientific writing the method is a
necessity which is the perfect and effective condition of a research
result

Results. In addition to the government system, the Indonesian legal
system is known to follow the European-Continental legal system
where the law will be based on the law or what is known as "law in
book". Legal issues that are increasingly complex corner the enforcers
of justice (read judges) are hit by many problems that are often not
found in the law. Judges who must decide based on the law and on the
other hand they cannot be absent from their profession in adjudicating,
however they must decide for the sake of justice and human truth.

Conclusion. In this article, the author seeks to explain the position of
judges in finding law by writing articles using a qualitative and
normative (doctrinal) approach as a type of research.
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INTRODUCTION
Judges are state judicial officials authorized by law

to adjudicate. A judge has the function of resolving every
conflict that occurs in the public sphere with the rules of
law (Coppola dkk., 2019). With this judge, human life in
society can gradually be built with human values (Di Vaio
dkk., 2020). Therefore, a judge in carrying out his duties
(adjudicating) must not take sides except for what is right
and justice and human values (Affandi, 2011).

The judicial process in handling cases, reveals a
legal method that still adheres to the teachings of
syllogism, namely a legalistic view of law, the law is
identified with the law or the law is the same as the law (Y.
Yang dkk., 2019). So that the only law is the law because
the law is considered complete and clearly regulates all
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legal issues, as a result the judge cannot do anything other than apply or follow the law strictly. It is
this dogma that ultimately makes the position of judges merely the mouthpiece and trumpet of the
law or what is known in Latin as "la bouche de la loi".

Basically, judges must enforce the laws that exist in the legislation (Paul dkk., 2021). The
existence of written law in the form of legislation is indeed a manifestation of the principle of
legality that guarantees legal certainty, changing laws to follow changes in society is not an easy
matter. But on the other hand, a complex and dynamic life like now is even more numerous and
diverse whose solutions are required as soon as possible. As according to Mertokusumo, human life
activities are very broad, countless in number and type, so it is impossible to be covered by
legislation completely and clearly (Morel dkk., 2020). So what about the problems faced by judges
if they are not found in the law, are judges in this position silent?

As an illustration, a judge's obligation is to adjudicate, follow and understand the values of
law and justice that live in society (W.-Y. Yang dkk., 2019). In Indonesia as a state of law, judicial
power is regulated in CHAPTER IX of the 1945 Constitution precisely in articles 24 and 25 (Luque
dkk., 2019). In addition, it is also regulated in Article 1 of Law No. 48 of 2009 which reads
"judicial power is an independent state power to administer justice in order to uphold law and
justice based on Pancasila, for the implementation of the rule of law of the Republic of Indonesia™
(Chandrasekar dkk., 2020). In addition, Article 10 of the same law states that "the court is
prohibited from refusing to examine, hear and decide a case submitted on the pretext that the law is
absent or unclear, but is obliged to examine and try it" (Karimi-Maleh dkk., 2022). Therefore, in
writing this article, the author wants to examine the role and position of judges in finding law in
Indonesia, is it only limited to the mouthpiece or trumpet of the law? Is it true that the state limits
the space for judges, so that they cannot adjudicate outside the law?

RESEARCH METHODOLOGY

The writing of this article cannot be separated from the name of the research method, because
in scientific writing the method is a necessity which is the perfect and effective condition of a
research result (Nosyk dkk., 2021). The article in front of this reader is an article with a qualitative
research approach, which describes or describes a matter in the form of what it is, either in the form
of written data, expressions or behaviors that are then observed through observations, interviews or
document reviews (Reichstein dkk., 2019). with the type of normative research (doctrinal) means
legal research that positions the law as a building system of norms (Riess dkk., 2019). In addition,
because this research also includes library research. That is, utilizing library sources to obtain data
in conducting research (Stuart dkk., 2019). So to obtain the necessary data, the author examines
some literature in accordance with the object under study, in this case the author tries to examine
legal discovery conceptually and find out the position and role of judges in legal discovery in
Indonesia.

RESULT AND DISCUSSION
Conception of Legal Discovery

There are three terms that are often used by judges in the judicial system, namely legal
discovery, law formation or creating law and law application. Of the three existing terms, the term
legal discovery is the term most often used by judges, while other terms such as law formation are
usually used by lawmaking institutions, namely the legislative body (DPR). Law formation is the
formation of law carried out by law enforcement officials, in this case judges, or law enforcement
officials who are tasked with applying general law to concrete events (Callhoff dkk., 2020). In
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further development, the use of these three terms is intermingled, but all three lead to the
understanding that the unclear (ambiguous) legal rules in a law require a legal discovery or legal
formation carried out by a judge in deciding a case (Manan, 2013: 190).

The term legal discovery has a wider scope of work, because this legal discovery can be done
by anyone, be it individuals, scientists, legal researchers, judges, prosecutors, police, advocates,
lecturers, notaries, and others (Pretorius dkk., 2021). Furthermore, Sudikno Mertokusumo states
that the profession that does the most legal discovery is judges, because every day they are faced
with very concrete events or several conflicts that must be resolved. The discovery of law made by
judges is considered a matter that contains authority, because the discovery of the law found has
binding force as law, because the results of its findings are set forth in the form of a decision
(Mertokusumo, 2001: 5).

Judges in finding the law do not necessarily trigger or decide a law in a vacuum. In the sense
that in making legal discoveries, a method is needed in it:

Interpretation Method
The method of interpretation in Indonesia in its use in finding the law is divided into several
types (Manan, 2013: 192-193):

1. Substantive Interpretation
This method of interpretation shows where the judge must apply a statutory text to a
concrete case by entering into a more complicated reasoning meeting, but simply applying
syllogism.

2. Grammatical Interpretation
This interpretation shows that laws and regulations are written in the form of written
language, court decisions are also arranged in a logical systematic language. To find out the
meaning of unclear statutory provisions, it needs to be interpreted by describing according to
common everyday language (Stockwell dkk., 2021). This interpretation is easier than the
others.

3. Systematic or Logical Interpretation
Interpreting the law by relating it to other laws or laws or to the entire legal system. In this
method the law is seen as a unified whole.

4. Historical Interpretation
This interpretation is based on the history of the regulation. This interpretation in practice is
divided into two: first, based on the history of the birth of the law (wetshistorisch) is to find
the purpose of the formation of the law, in this case the will of the legislator is decisive
(Mao dkk., 2019). Second, based on legal history (rechtshistorisch) is an interpretation that
wants to understand the law in the context of all legal teachings (Scarabottolo dkk., 2022).
Achmad Ali said that if you want to know the meaning contained in a statutory regulation, it
is not enough to look at its history, but you must further examine the historical process that
preceded it (Ali, 1996).

5. Sociological or Teleological Interpretation
This interpretation applies the meaning of the law based on societal goals. The judge will
interpret according to the purpose of the formation of the law by focusing on the purpose of
the law made not based on the sound of the words alone (Bojanic & Warnick, 2020).
Outdated regulations are adjusted to the current or new social context.

6. Comparative Interpretation
This method interprets the law by comparing various legal systems. This interpretation is
widely used in the field of international treaty law.
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7. Restrictive Interpretation
This interpretation is to explain the law by limiting its scope, thus narrowing the meaning of
a law by not contradicting the language.
8. Extensive Interpretation
It is a method of interpretation that makes an interpretation beyond the limits given by
grammatical interpretation. Such as the word sell in Article 1576 of the Civil Code, which is
interpreted not only in the sense of "buying and selling"” but also in the "transfer of rights™.
9. Futuristic Interpretation
This is an anticipatory interpretation of the law by referring to laws that do not yet have the
force of law (ius constituendum). Such as draft laws that are still in process, but will
definitely be enacted.
Construction Method
Legal practitioners who adhere to the European-Continental legal system do not strictly
separate the interpretation method of legal discovery from the construction method of legal
discovery. On the other hand, legal practitioners who adhere to the Anglo Saxon system firmly
separate the two methods (interpretation-construction) (Manan, 2013: 193). Judges who use the
construction method in finding and solving legal problems must know three main requirements,
namely: (1) the judge is in charge of all positive laws concerned; (2) in carrying out the construction
there should be no logical contradiction in it; (3) construction contains the meaning of beauty, in the
sense that it is not contrived and unclear regulations can be found clarity. While the purpose of the
construction itself is so that the judge's decision in a concrete event can meet the demands of justice
and benefit justice seekers (Ali, 1996). There are several forms of legal construction in judicial
practice (Manan, 2013: 194-196):
1. Analogical Argument
The construction of this model in the study of Islamic law is known as the qiyas method.
This analogical construction is used when the judge must make a decision in a conflict that
is not found in a rule, but the conflict is similar to that in the legislation. For example,
Article 1756 of the Civil Code regulates currency (goldspecie). Are banknotes included in
this rule, through this argumentum peranalogian, the interpretation also includes banknotes.
In Indonesia, the use of the argumentum peranalogian method is still fairly limited to civil
law only.
2. Argumentum A'contrario
Achmad Ali states that this method uses the reasoning that if the law stipulates certain things
for certain events, it means that the regulation is limited to certain events and for events
outside it the opposite applies (Ali, 1996). Different from Ali's opinion is the opinion of
Mertokusumo who says that argumentum a'contrario emphasizes the uncertainty of events
by enforcing the negative aspects of the law with the phrase "this regulation | apply to
events that are not regulated, but in reverse™ (Mertokusumo, 2001: 69). For example, a
widower who wants to remarry has no specific regulation. However, there are events that are
not the same but similar, namely widows through article 39 of PP No. 9/1975. For widows
who want to remarry, they must wait for the iddah period. Then the article also applies to
widowers by argumentum a'contrario, so that a widower who wants to remarry does not
have to do a waiting period. The purpose of this argumentum a‘contrario is to fill the legal
vacuum or incompleteness of the law, so argumentum a'contrario is not an argument to
justify the formulation of certain regulations.
3. Concretization of Law (Rechtsvervijnings)
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There are those who call this model construction by smoothing the law and narrowing the
law. This legal concretization is used in finding the law on a case being examined, a very
broad legal problem is narrowed in scope so that it can be applied in a concrete case. For
example, the definition of unlawful in Article 1365 of the Civil Code is broad in scope,
because this regulation does not explain whether the loss must also be compensated by the
injured, who are partly to blame for causing the loss. However, jurisprudence has
determined that if there is fault on the part of the injured party, he can only claim part of the
loss caused by him. So here there is a concretization of the scope of the notion of tort
(Mertokusumo, 2001: 69).
4. Legal Fiction
This method is based on the principle of "in du bio pro reo", which states that every
individual knows the law. Achmad Ali revealed that in using legal fiction the legislator
consciously accepts something that is contrary to reality as something that is really real (Ali,
1996). Regarding the function of legal fiction itself is to fulfill the desire to create legal
stability and fill the void of the law. Ali also emphasized that the fiction that has been
contained in the judge's decision is no longer referred to as fiction but judge made law (has
become reality). Legal fiction is very useful for proposing law, namely to overcome the
clash between new demands and the existing system. The judge, in connecting the text of
the law with a concrete event being adjudicated, is obliged to use his mind and reason to
choose which method of discovery is most suitable and relevant which is then applied in a
case.
The Legal Hermeneutic Method

This method of legal hermeneutics emerged in the 19th and early 20th centuries. What is
meant by legal hermeneutics as Gadamer quoted Ahmad Rifai with his free translation: "Legal
hermeneutics in reality is not a special / new case, but on the contrary, it only reconstructs the entire
hermeneutic problem and then re-forms the hermeneutic unity as a whole, where jurists and
theologians meet with humanities experts” (Rifai, 2010).

The function and purpose of legal hermeneutics is to clarify unclear things so that they
become clearer (bringing the unclear in to clarity). While another goal of legal hermeneutics is to
place contemporary legal debates within the framework of hermeneutics in general. The relevance
of legal hermeneutics to legal discovery is the reciprocity between legal rules and facts, where
hermeneutics will explain that a judge must classify a rule which will later be adjusted to the facts
including in this modern legal discovery (Manan, 2013: 196). So it can be understood that legal
hermeneutics is the interpretation of legal texts in understanding a normative text.

Ahmad Rifai emphasized that the advantages of this legal hermeneutic method lie in the way
and scope of its sharp, deep and halistic interpretation in the frame of unity between text, context
and contextualization. Legal events and laws and regulations are not only interpreted legally based
on the sound of the text, but must be examined in depth from the factors behind the events or
disputes that arise, the root of the problem, the presence or absence of political or other
interventions that cause a decision, and the impact of a decision must be considered for the process
of law enforcement and justice in the future (Rifai, 2010).

Throughout legal events in Indonesia, the existence of this legal hermeneutic method is very
rarely used in the scope of justice as a method of legal discovery. This is due to the many legal
practitioners who have been imprinted with the previous methods, namely interpretation and
construction. Abdul Manan considers this method as the best method, on the grounds that this

98 RIL|Vol. 1| No. 22023



The Position of Judges in the Indonesian Legal Idea | Research Papers

method does not only interpret the law from the text alone, but also considers how the legal contexts
will be born and their application in the present and future (Manan, 2013: 197).

From the three methods and classifications therein, it shows that the role of judges is very
significant in finding a law. This means that judges are not merely judges who are sometimes
thought of as people who only need to decide a case. However, with this, we will actually think that
the role of judges in deciding a law (read legal discovery) is not very easy with various methods that
must be understood and legal issues that exist in society that are increasingly complex and
sometimes outside the text of legal guidelines or laws, so that it does mobilize a lot of thought in
this regard.

The Position of Judges in the Discovery of Law in Indonesia

The existence of legal discovery is carried out because judges in examining and deciding
cases often face the fact that the existing law does not properly answer and resolve the dispute at
hand. Judges must seek completeness by finding the law themselves. Sudikno Mertokusumo argues
that the activities of human life are very broad, countless in number and type, so it is impossible to
be covered in a statutory regulation completely and clearly (Mertokusumo, 1993: 10). The absence
of law in the text, known in the Islamic world with a jargon stating that "legal texts are limited in
be denied. Adhering to this jargon, fugaha' requires the continued opening of the door to ijtihad
throughout the ages, both to produce legal provisions for cases where there are no legal provisions,
as well as to review existing legal provisions, but are considered irrelevant to the conditions of the
times (Mubhajir, 2017). So it is not a strange thing if there are patterns of human behavior that are
not touched by the law, this shows that there is no legislation that is very complete and very
detailed. Therefore, unclear and non-existent laws must be sought and found (Mertokusumo, 2001).

This shows the very important role of judges in finding a law. As Bagir Manan suggests in the
quote from Idris et al, there are three main things why the role of judges is considered important. (1)
judges embody the law, in a concrete sense that the law (law) is realized through judicial decisions.
(2) judges not only determine (whack) the law for those who dispute or litigate, but their decisions
are also generally applicable. (3) judges ensure the actualization of the law including developing the
law (Idris et.al, 2012). This shows that judges have a role that cannot be underestimated in the rule
of law.

The state of law or what is known as rechtstaat, such as Indonesia, where judges in upholding
law and justice are part of the main and main joints (Mulyadi, 2012). Through such an
understanding, the expression "rule of law" needs to be interpreted as "supremacy of law" not as
"supremacy of law". This is in accordance with Article 24 of the 1945 Constitution: "judicial power
is an independent power to administer justice in order to uphold law and justice”. Included in the
word "independence” is the independence of a judge in terms of interpreting legal values and a
sense of justice, so that the existence of judges in Indonesia is not absolutely located with the law
(funnel law) as the legal system used is the European-Continental system.

We all know that Indonesia adheres to the European-Continental legal system, but on the one
hand we should not close our eyes that Indonesia is also influenced by the Common Law legal
system. Therefore, we must position judges partially based on these two systems. On the one hand,
we should not assume that the law is only based on the principles of codification and certainty (the
law), so that judges seem to be like the mouthpiece of the law. On the other hand, Indonesia does
not absolutely follow the Common Law legal system which stipulates that the rule of law is based
on judicial decisions and living law. Basically, the judiciary in Indonesia absorbs both systems and
combines them with an urgency approach to concrete legal events, which in fact on the one hand
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depends on the choice of law in the law, but on the other hand does not shackle judges on the
pretext of justice and expediency (Hoesein, 2013).

Article 5 paragraph (1) of Law No. 48/2009 on Judicial Power affirms "Judges and
constitutional judges are obliged to explore, follow, and understand the legal values and sense of
justice that live in society”. It must be understood that judges are formulators and diggers of legal
values that live among the people (Mulyadi, 2012). In addition to the above article, Article 10
paragraph (1) of Law No. 48/2009 on Judicial Power also states “the court is prohibited from
refusing to examine, hear and decide a case submitted on the pretext that the law is absent or
unclear, but is obliged to examine and hear it". Mulyadi emphasized that the provisions in this
article are based on the principle of ius curia novit. In fact, he also emphasized that if the judge does
not find written law or legislation that has not regulated the case or problem he is handling, then the
judge must act by using his own initiative in resolving the case (Mulyadi, 2012). In addition, Atja
Sonjaya as quoted by Idris et al, argued that in these conditions judges must play an active role in
finding and forming new laws and developing them (Idris et.al, 2012).

Conversely, if the judge is reluctant to adjudicate by arguing that there is no legislation, lack
of clarity, incomplete or other pretexts as an alibi for not adjudicating. Then, he has the right to be
prosecuted (punished) for refusing not in accordance with his role. This is also regulated in article
22 A.B (Algemen Bepaligen van Wetgeving voor Indonesia). This regulation is a Dutch East Indies
regulation made on April 30, 1847 which issued the Algemen Bepaligen van Wetgeving voor
Indonesia, referred to as A.B, which if translated into Indonesian is "general provisions on
legislation for Indonesia”. In Staatblad 1847 No. 23 which until now is still valid based on the
provisions of article Il of the transitional rules of the 1945 Constitution which states, "all state
bodies and existing regulations are still directly valid as long as no new ones have been made
according to this Constitution™ (Kamil & Fauzan, 2008). Based on this, judges are given the right
and authority to create law (Judge Made Law), especially for cases that have no law at all, but have
entered the court. In fact, judges may even depart from the provisions of the written law that already
exist but have outdated their existence so that they are deemed not in accordance with the time (era)
and place, which if used no longer fulfills a sense of public justice (Contra Legem) (Kamil &
Fauzan, 2008).

So the judge is required to be creative with the right train of thought if the law or written
regulations do not explain the case at hand. He must not be absent on the grounds that there is no
law or lack of clarity, because in fact it shows that he is running away from the authority he faces as
a judge. In relation to the expression that judges are the mouthpiece of the law, it must be partially
positioned based on the legal system, be it European-Continental or Common Law.

CONCLUSION

Based on the explanation above, it can be understood that the position of judges in the
Indonesian legal system has a very urgent role. Why is that? Laws are increasingly complex due to
the wider human social space that requires many changes, especially in the world of law. Regarding
issues that are not found in the law, judges must be creative by interpreting the law or even deciding
a law based on their thoughts or ijtihad patterns as long as they do not get out of the corridors of
justice and are humanly correct. Apart from that, this writing will not be free from mistakes. So,
dear readers, wherever you find this paper, if there is any discrepancy or contradiction with the
general knowledge. The author asks not to make references and send constructive suggestions for
the author in an effort to develop his paper.
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