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ABSTRACT

Indonesia is a country of law (Rechsstaat) not a country of power (Machtstaat). Therefore, it must be the
Commander, the law is not a tool of the ruler or businessman, the law does not belong to the ruler or
businessman, as mandated by the 5th principle of Pancasila, “Social Justice for All Indonesian People”.
“Equality before the law” all are equal before the law, no discrimination is the hope of all Indonesian
people. On the other hand, corruption creates social inequality, the distance between the rich and the poor
is getting further, and corruption has hampered development and social welfare. Corruption will continue
to grow until the justice system can punish perpetrators of crimes and keep government authority under
control. When justice is “bought” or intervened politically, the people are the victims who suffer. Das
solen and das sein are two very different things, the law that is aspired to, the ideal law with the reality in
society, the law that should occur in society with the law that occurs in society there is a disparity. Legal
discrimination is a serious obstacle in upholding justice according to the expectations of the community,
the perpetrators of corruption will continue to increase and increase and will not have a deterrent effect, if
there are no concrete efforts to eradicate corruption. Leaders must pay serious attention and guarantee the
independence of institutions that enforce the law to eradicate corruption. Now is the right time to end
impunity for corruption.
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INTRODUCTION

Corruption has been proven to weaken democracy and access to justice (Buckner et
al., 2023). The narrowing of public participation space due to a corrupt system has
exacerbated welfare achievement (Kar et al., 2022). Corruption is also a cause for citizens
to access justice. Corruption in Indonesia has developed in 3 (three) stages, namely elitist,
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endemic, and systematic: In the elitist stage, corruption is still a social pathology that is
typical of the elite/official environment (B. Li et al., 2022). At the endemic stage,
corruption is widespread and reaches the wider community (Pyo, 2021). Then at the
critical stage, when corruption becomes systemic, every individual in the system is
infected with the same disease. The disease of corruption in Indonesia has reached the
systematic stage (Cugu et al., 2022). Criminal acts violate the social and economic rights
of the community so criminal acts of corruption can no longer be classified as ordinary
crimes (Sari et al., 2021). Corruption will continue to develop until the justice system can
punish the perpetrators and keep government authority under control. When justice is
“bought” or politically intervened, the people are the victims who suffer. Leaders must
pay serious attention and ensure the independence of law enforcement institutions to
eradicate corruption. Now is the right time to end impunity for corruption (Mattar, 2022).

Corruption Perception Index 2023 or Corruption Perception Index (CPI) Indonesia
as one of the major democratic countries in 2024 will hold simultaneous general elections.
In the last five years, Indonesia’s CPI has tended to decline (Nyberg, 2021). In 2019 with
a score of 40 and then plunged to 34 in 2022 (MacKenzie-Shalders et al., 2022). This is
different from Denmark (90), Finland (87), and New Zealand (85) which are at the top of
the index this year. Due to their well-functioning judicial systems, these countries are also
among the top rankings in the Rule of Law Index (Chen et al., 2022). In addition, strong
democratic institutions and great respect for human rights also make these countries the
most peaceful countries in the world according to the Global Peace Index (Yap et al.,
2022). Indonesia’s Corruption Perception Index or CPI score stagnated, at 34 in 2014 and
2023 (Delfouf et al., 2022). With this stagnation, Indonesia’s ranking dropped from 110 to
115 out of 180 countries (Armstrong et al., 2022). This score places Indonesia far below
Singapore, followed by Malaysia, Vietnam, and Thailand. Also read: FACT CHECK:
Anies Says Indonesia’s Corruption Perception Index Drops to 34 Sequentially,
Singapore’s CPI score was at 83 in 2023, stagnant compared to last year (Reinders
Folmer, 2021). Followed by Malaysia with a score of 50, Timor Leste with a score of 43,
Vietnam with a score of 41, and Thailand with a score of 35 (Chadee et al., 2021). Other
ASEAN countries that are on the same score or below Indonesia are the Philippines with a
score of 34, Laos with a score of 28, Cambodia with 22, and Myanmar with 20 (Fijnaut &
Huberts, 2000).

Das solen and das sein are not the same, even das solen which is a rule, a regulation
(Batista Pereira, 2021), is very different from das sein which is an implementation of das
solen, even deviating far (Sismondo, 2021). This is in line with Donald Black’s theory of
legal discrimination in the book “Behavior of Law” (Mhaske et al., 2021). Legal
discrimination is a serious obstacle in upholding justice according to the expectations of
the community (Tang et al., 2023), perpetrators of corruption will continue to increase and
increase and will not have a deterrent effect (Mardin et al., 2022), if there are no concrete
efforts to eradicate corruption (Bolotskaya & Hager, 2022). Based on the background
above, the ideals of the nation’s founders, namely to eradicate poverty and social justice
for all Indonesian people (Mathur et al., 2021), are increasingly far from expectations
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(Rees et al., 2022). Thus, this paper aims to determine whether there is discrimination in
law enforcement of two corruption crimes but with different decisions which are reviewed
through Donald Black’s legal discrimination theory (X. Li et al., 2021).

LITERATURE REVIEW
Understanding the Criminal Act of Corruption

Corruption comes from the Latin corruptio or corruptus. Corruptio has various
meanings, namely the act of damaging or destroying. Corruptio is also interpreted as
rottenness, ugliness, depravity, dishonesty, can be bribed, immoral, deviation from
holiness, insulting, or slanderous words or statements. The word corruptio entered the
English language as the word corruption or in Dutch became corruptie. The word
corruptie in Dutch entered the Indonesian treasury as corruption. According to the Great
Dictionary of the Indonesian Language (KBBI), corruption is the misappropriation or
misuse of state money (companies, organizations, foundations, and so on) for personal or
other people’s benefit. Another definition of corruption was given by the World Bank in
2000, namely “corruption is the abuse of public power for personal gain”. This World
Bank definition has become the international standard in formulating corruption.

Corruption, as defined by Law No. 31 of 1999 concerning the Eradication of
Criminal Acts of Corruption, involves any unlawful act committed to enrich oneself,
others, or a corporation in a manner that harms state finances or the national economy. To
qualify as corruption, three key elements must be met. First, there must be an unlawful act,
which refers to actions that violate existing legal provisions or principles of justice.
Second, the act must result in the enrichment of an individual, group, or corporation,
whether directly or indirectly. This enrichment often occurs at the expense of public
resources or through the abuse of authority. Third, the act must cause harm to state
finances or the country’s economy, which includes misappropriation of public funds or
actions that undermine economic stability and public welfare. These three interconnected
elements form the foundation for identifying and prosecuting corruption under Indonesian
law.
Unlawfully

Based on the explanation of Article 2 paragraph (1) of Law Number 31 of 1999 in
conjunction with Law Number 20 of 2001 concerning Amendments to Law Number 31 of
1999 concerning the Eradication of Criminal Acts of Corruption, throughout the phrase:
What is meant by “unlawfully” includes unlawful acts in both the formal and material
sense, namely, even though the act is not regulated in statutory regulations, if the act is
considered reprehensible because it does not conform to the sense of justice or the norms
of social life in society, then the act can be punished., This is stated to not have binding
legal force on the basis of the consideration that the concept of being against the law is not
written in the standards of propriety, caution and precision that exist in society, as a norm
of justice is a measure that is not certain and therefore does not comply with the protection
and guarantee of fair legal certainty as contained in Article 28 letter d paragraph (1) of the
1945 Constitution.
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That in criminal law, the definition of “against the law” (wederrechtelijk) is known
as contrary to the law, contrary to the rights of others, without one’s rights. In the context
of the provisions of Article 2 of Law Number 31 of 1999 concerning the Eradication of
Criminal Acts of Corruption as amended and supplemented by Law Number 20 of 2001
concerning Amendments to Law Number 31 of 1999 concerning the Eradication of
Criminal Acts of Corruption, Prof. DR (Jur.) Andi Hamzah in his book Eradication of
Corruption Through National and International Criminal Law Publisher PT Raja Grafindo
Persada, Jakarta. 2005 page 129 argues “In the crime of corruption, especially Article 2 of
the 1999 PTKP Law, “the most appropriate definition to use is “against the law” as not
having one’s right to enjoy the benefits (of corruption).

Enriching Oneself or Another Person or a Corporation

In the Corruption Law does not expressly explain the phrase “Enriching Oneself or
Another Person or a Corporation”, but the author emphasizes the phrase based on the
decision of the Panel of Judges of the Indramayu District Court in its decision Number
387/Pid.Sus/2010/PN.Im dated March 8, 2011, which provides an interpretation of this
element which can be quoted as follows: “Considering that the law does not explain what
enriching oneself, another person, or a corporation is. Enriching oneself, another person,
or a corporation can be interpreted as an intention by someone to do something with the
aim that the wealth of the perpetrator, another person, or a corporation increases.”

The element of enriching oneself, another person, or a corporation must fulfill the
element of “intention”, to enrich oneself or another person or a corporation where the
wealth “increases”.

Harming State Finances or the State Economy

State financial losses, as defined by Article 1 of Law No. 17 of 2003 concerning
State Finance, encompass all state rights and obligations that can be valued in monetary
terms, as well as all forms of money or goods owned by the state in connection with the
execution of these rights and obligations. These state finances include all state assets,
whether separated or not, along with the entirety of state-owned properties and the
associated rights and obligations. The scope of these finances covers assets under the
control, management, and accountability of state institution officials at both central and
regional levels. Furthermore, state finances also include assets managed by State-Owned
Enterprises (SOEs), Regional-Owned Enterprises (ROEs), foundations, legal entities, and
companies that incorporate state capital. This extends to enterprises that involve third-
party capital based on agreements with the state. These provisions ensure that all financial
activities involving state assets are conducted with accountability and transparency,
reflecting the state’s commitment to effective and responsible management of public
resources.

Meanwhile, what is meant by the State Economy is economic life which is
structured as a joint effort based on the principle of family or independent community
efforts which are based on Government policies, both at the central and regional levels in
accordance with the provisions of applicable laws and regulations which aim to provide
benefits, prosperity and welfare to the entire life of the people.
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Legal Discrimination Theory Based on Donald Black’s Thoughts
Social Stratification

It is vertical differences in social life such as differences in social status in the
economic field, or social ranking in society. Social stratification is a hierarchy or layering
that exists in society caused by differences in status, position, wealth, and others;
Social Morphology

It is a horizontal difference in society due to differences in profession, familiarity or
intimacy, and integration. The Relationship between Law and Differentiation is
Curvelinear, namely that humans who get more differences in social strata, the number
increases and vice versa. The Relationship between Law and Relational Distance
Curvilinear, namely that the law does not apply to people who have close relationships. So
the law grows along with the distance or distance. Law Varies Directly with Integration,
namely that people in the center of the social circle have more laws than people in the
outer social circle (marginal) or also called centrifugal law.
Culture

It is symbolic aspects, such as what is good and bad (religion), including works and
folklore. Law Varies Directly with Culture, namely, a society with a high level of culture
has more laws. For example, nomadic tribes do not have as many laws as societies with a
high culture. Law is Greater in a Direction Toward Less Conventionality than More
Conventionality, namely crimes committed by minority groups and the victims are from
the majority, therefore the punishment will be heavier and vice versa. For example, the
perpetrator of the crime is a black person and the victim is a white person. Law is Greater
Toward Less Culture than Toward More Culture, namely having the meaning of a crime
committed by an uncultured or low-educated person against a cultured or highly educated
person, the punishment received will be heavier than the perpetrator is a highly educated
person against an uneducated or low-educated person. Centrifugal Law is Greater than
Centripetal Law, namely the meaning that a crime committed by a marginal or
unemployed person against a person in the center of the social circle or in a prominent
position will receive a heavy punishment, and vice versa.
Organizational structure

That legal behavior is influenced by organizations. Organizations here include
countries, governments, companies, political parties, and other state institutions. Law
Varies Directly with Organization, which means that the more state intervention or
interference in society, the more laws are used. Law is Greater in Direction Toward Less
Organization than Toward More Organization, which means that law is more directed
towards humans than organizations, more organizations report individuals to the police
than individuals report an organization to the police, and organizations win cases in court
more often than individuals.
Social Control

It is the normative aspect of social life. Things that can control behavior that
deviates from the law and norms, such as prohibitions, charges, and punishment. Law
Varies Inversely with Other Social Control, if social control is strong then legal control is
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weakened, and vice versa. Law Varies Directly with Respectability means that law is more
often found in elite society than in non-elite society, such as vagrants, and beggars. Law is
Greater in a Direction Toward Less Respectability than Toward More Respectability, that
dishonorable society is more often used as the target of law and tends not to get the
benefits of the law itself.

RESEARCH METHODOLOGY
Prosecutor Pinangki Sirna Malasari’s case

a. Prosecutor Pinangki Sirna Malasari in the Corruption Court Decision at the Central
Jakarta District Court dated February 8, 2021 Number 38/PID.SUS-TPK/2020/PN
JKT.PST with a sentence of 10 (ten) years imprisonment with a fine of
Rp600,000,000.00 (six hundred million rupiah), with the provision that if the fine is
not paid it will be replaced with imprisonment for 6 (six) months;

b. Prosecutor Pinangki Sirna Malasari made an Appeal Legal Effort with the Decision
of the JAKARTA High Court Number 10/PID.TPK/2021/PT DKI June 14, 2021,
with a sentence of 4 (four) years imprisonment with a fine of Rp600,000,000.00 (six
hundred million rupiah), with the provision that if the fine is not paid it will be
replaced with imprisonment for 6 (six) months (Deroy et al., 2021).

Based on the legal facts above, the Jakarta High Court Decision has cut, and reduced
the prison sentence from the Central Jakarta District Court decision of 10 years to 4 years
(Phan Thanh, 2024), it is already public knowledge that in the case of an appeal decision
in favor of the Defendant, the Public Prosecutor immediately firmly took legal action for
cassation at the Supreme Court (MA), out of the ordinary and somewhat “strange”, the
Public Prosecutor did not take legal action for cassation and allowed the decision to
become Permanent Legal Force (BHT) (Ahmed et al., 2021). As we know, Attorney
Pinangki Sirna Malasari 2011 served as a functional prosecutor in the field of Civil State
Administration (Datun), 2012 Pinangki served as a functional prosecutor in the
Supervision Sector, in 2014 Pinangki served as echelon 4 as Head of Sub-Directorate of
Statistics and Analysis at the Center for Criminal Data and Statistics Information
(Pusdakrimti) of the Attorney General’s Office, then in 2016 served as Head of Sub-
Division of Monitoring and Evaluation at the Planning Bureau at the Attorney General’s
Office (Pistone et al., 2023).

The Case of Hasti Sriwahyuni
Chronology of Hasti Sriwahyuni’s Legal Case

1. HASTI SRIWAHYUNI is the Beneficial Owner of PT. PRIORITAS RADITYA
MULTI FINANCE (PRM) which issued Medium Term Notes (MTN) under the
name Medium Term Notes Prioritas Finance 2017 Principal Amount of
Rp.150,000,000,000,- (one hundred and fifty billion rupiah);

2. PT. PRIORITAS RADITYA MULTI FINANCE (PRM) is the issuer, while PT.
Bang Mega, Thbk is the trustee and collateral agent, where to issue the MTN, PT.
PRM pledged 3 plots of land located in Solo with a value equivalent to the MTN
value, namely Rp.150,000,000,000,- (one hundred and fifty billion rupiah);
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3. That PT. Taspen Life is the holder of MTN or an investor worth Rp.
150,000,000,000,- (one hundred and fifty billion rupiah);

4. At maturity, PT.PRM has failed to pay, based on the agreement with the investor,
agreed to sell the land that was pledged and the shortfall sold the land located in
Cileungsi to cover the debt to the Investor through PT.Bank Mega, Tbk as the
Trustee and Jaiman agent;

5. Both Bank Mega, Tbk, and PT. Taspen Life has stated that PT.PRM in a statement
letter, that PT.PRM has paid off its debt.

6. the audit of the Republic of Indonesia Audit Board Based on the Audit Result Report
of the Republic of Indonesia BPK No.15 / AUDITAMA / VIl / PDTT / 02/2019
dated February 12, 2019, stated that for the settlement of PT PRM’s MTN there was
a shortfall of Rp. 388,000,000,-;

7. That for the shortfall, PT PRM has made a payment of Rp. 388,000,000,- to PT
Asuransi Jiwa Taspen, so that the obligation for the issuance of MTN PT PRM has
been paid off in accelerated payment.

8. Along the way, Hasti Sriwahyuni was summoned by the Attorney General’s Office
on suspicion of corruption that harmed the state and was finally submitted to the
Central Jakarta District Court (Warguta & Kaczmarzyk, 2022).

Multi-Level Court Decisions
1. Corruption Crime Decision at the Central Jakarta District Court July 2013, Number
73/PID.SUS-TPK/2022/PN.Jkt.Pst which was decided on February 23, 2023, Hasti
Sriwahyuni with the verdict: With a prison sentence of 8 (eight) years and a fine of
Rp. 1,000,000,000, - (one billion rupiah) with the provision that if the fine is not
paid, it is replaced with imprisonment for 6 (six) months, with additional punishment
for the Defendant to pay replacement money of Rp. 128,536,628,899.00 (one
hundred twenty-eight billion five hundred thirty-six million six hundred twenty-eight
thousand eight hundred ninety-nine rupiah), if the Convict does not have sufficient
assets, then he will be punished with imprisonment for 3 (three) years;
2. Hasti Sriwahyuni made an appeal to the Jakarta High Court Number:
20/PID.SUS.TPK/2023/PT.DKI, dated May 25, 2023, with a verdict confirming the
decision of the Corruption Court of the Central District Court;
3. To obtain justice because Hasti Sriwahyuni had paid off her debt to PT. Taspen Life
made an appeal to the Supreme Court, namely the Jakarta High Court Number:
20/PID.SUS.TPK/2023/PT.DKI, dated May 25, 2023, but the cassation decision: her
application was rejected.
Disparity of Legal Decisions and Legal Treatment in the Perception of Legal
Discrimination Theory

Based on the theory of legal discrimination in the book “Behaviour of Law” by
Donald Black, elements of social stratification, social morphology, organizational
structure, but not including culture and elements of social control. The author will explain
more clearly in the next chapter.
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RESULT AND DISCUSSION
Analysis Based on Social Stratification Theory

Vertical differences in social life such as differences in social status in the economic
field, or social ranking in society (Miyata et al., 2023). Social stratification is a hierarchy
or layering that exists in society caused by differences in status, position, wealth, and
others (Vidulin et al., 2024). Pinangki is a prosecutor, as a law enforcer, and has high
social strata, especially in Indonesia, a developing country heading towards take-off, legal
apparatus has a high position, while Hasti Sriwahyuni is not an official or ASN, not a state
apparatus or law enforcer, she is an ordinary civilian, an entrepreneur, where her life does
not depend on the state (Abbasi Mojdehi & Ali Zarei, 2023).

The legal treatment and legal decisions are different, although both were proven to
have committed a criminal act of corruption, Prosecutor Pinangki received a sentence
reduction from the Central District Court’s decision, 10 years to 4 years by the Jakarta
High Court’s decision, the decision was reduced by 60% and the Public Prosecutor did not
file an appeal (Wu et al., 2021). Hasti Sriwahyuni’s decision, even though in the trial facts
all the factual witnesses explained that the debt had been paid off and did not cause any
state losses, the decision of the Corruption Crime Court of the Central District Court
sentenced her to 8 years in prison and a tiered legal effort, both the Jakarta High Court
decision upheld the decision of the Central District Court as well as the cassation decision,
the cassation application was rejected (Cortese et al., 2023).

Analysis Based on Social Morphology Theory

Horizontal differences in society due to differences in profession, familiarity or
intimacy, and integration (Wang et al., 2024). The Relationship between Law and
Relational Distance is Curvilinear, namely the law does not apply to people who have
close relationships (Parasuraman & Mohanavel, 2021). So the law grows together with the
distance or distance. Law Varies Directly with Integration, namely people in the central
social circle have more laws than people in the outer social circle (marginal) also called
centrifugal law (Zhang & Xin, 2023). The relationship between legal structures, namely
the relationship between Legal Agencies or legal entities, both between the district court
and the district attorney and/or the police, is a working relationship, as well as between
fellow law enforcers coordinating with each other which creates intimacy, familiarity, and
integration.

First, the internal relationship of the prosecutor’s office, between the public
prosecutor and his team with Pinangki is one agency, colleague, or colleague in one circle
that creates a common corps spirit, creates an emotional relationship, familiarity, and part
of the integration, he emphasized Law Varies Directly with Integration, namely, the
community in the central social circle has more law than the community in the outer social
circle (marginal) or also called centrifugal law. Pinaki is a prosecutor and the public
prosecutor is the same part of one organization, namely the Prosecutor’s Office, the Panel
of Judges and the Substitute Clerk are part of the judicial system together with the
prosecutor’s office, in everyday life they often meet in court, creating familiarity and
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intimacy, different from advocates who accompany their clients, not always meeting with
the public prosecutor or the Panel of Judges (Tian et al., 2022). Pinangki is a prosecutor,
Hasti Sriwahyuni is an ordinary person, not from the circle of the judicial system (Tian et
al., 2022).

Second, the relationship between legal structures is an integrated working
relationship, coordination that creates emotional relationships, fellow law enforcers, and
familiarity, Law Varies Directly with Integration. The legal treatment and legal decisions
are different, although both were proven to have committed corruption, the prosecutor
Pinangki received a sentence reduction from the Central District Court’s decision, 10
years to 4 years by the Jakarta High Court’s decision, the decision was reduced by 60%
and the prosecutor did not file an appeal. Hasti Sriwahyuni’s decision in the Central
District Court’s Corruption Crimes Court decision sentenced her to 8 years in prison and a
tiered legal effort, both the Jakarta High Court’s decision upheld the Central District
Court’s decision as well as the cassation decision, her cassation request was rejected.

Analysis Based on Cultural Theory

The disparity in the case of Prosecutor Pinangki Sirna Malasari and the Decision in
the Hasti Sriwahyuni Case is not included in this element, therefore the Author does not
discuss it.

Analysis Based on the Theory of Organizational Structure or Legal Behavior
Influenced by the Organization

The organizations in question are the state, government including the Prosecutor’s
Office and the Police, the Judicial Body, companies, political parties, and other
institutions. Law Varies Directly with Organization, namely the more intervention or
interference the state has in society, the more laws there are. In the case of Pinangki, there
was interference from the Prosecutor’s Office, this can be seen in the decision of the DKI
High Court which reduced the decision of the Corruption Court of the Central District
Court from 10 years to five years and the Public Prosecutor (JPU) did not file an appeal.
This is different from the Hasti Sriwahyuni case, not from a government organization or
other institution, the judicial process is normative (Na et al., 2022).

Analysis Based on Social Control Theory

The disparity in the case of Prosecutor Pinangki Sirna Malasari and the decision in
the case of Hasti Sriwahyuni is not included in this element, therefore the Author does not
discuss it.

CONCLUSION

From the discussion above, it can be concluded that legal discrimination is injustice
by law enforcement officers, disparity in court decisions and different legal treatment
between the Pinangki and Hasti Sriwahyuni cases is legal discrimination based on Donald
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Black’s theory which fulfills the elements of Social Strata, Social Morphology and
Organizational Structure.

The social morphology that fosters familiarity, intimacy, and integration between the
court and the prosecutor's office creates relational dynamics that can hinder impartiality
and fairness in judicial processes. The curvilinear relationship between law and relational
distance demonstrates that the law often fails to be applied objectively when close
relationships exist between parties involved in the legal process. To address this issue,
several measures are proposed to ensure justice and transparency. Firstly, the inclusion of
two ad hoc judges in corruption cases alongside one career judge would provide a
balanced perspective and reduce potential biases. Secondly, implementing a rotation or
transfer policy for judges every six months would prevent the development of close
relationships that compromise impartiality. Additionally, substitute clerks, who often
serve as intermediaries between the panel of judges and the prosecutor, should also be
rotated every six months to maintain professional boundaries and reduce undue influence.
Finally, revising the Judicial Law to align with societal dynamics and public expectations
for fairness and justice is essential. These reforms aim to uphold judicial integrity,
enhance accountability, and restore public trust in the legal system.
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